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Extended Description:

Change Order No. 5 is issued to modify the Service Provider Agreement effective 01/01/2023 per the attached, and is issued to renew the original contract according

to all terms, conditions, prices and specifications contained in the original contract including all authorized change orders.

Effective date of renewal 07/01/2023 through 06/30/2024
Renewal Years Remaining: 0

No other changes.

Line Commodity Code Manufacturer Model No Unit Unit Price

1 85000000 0.000000
Service From Service To Service Contract Amount
2020-07-01 2021-06-30 0.00

Commodity Line Description: MHT MCO FY2021

Extended Description:

MHT MCO FY2021

Line Commodity Code Manufacturer Model No Unit Unit Price

2 85000000 0.000000
Service From Service To Service Contract Amount
2021-07-01 2022-06-30 0.00

Commodity Line Description: MHT MCO FY2022

Extended Description:

MHT MCO FY2022

Line Commodity Code Manufacturer Model No Unit Unit Price

3 85000000 0.000000
Service From Service To Service Contract Amount
2022-07-01 2023-06-30 0.00

Commodity Line Description: MHT MCO FY2023

Extended Description:

MHT MCO FY2023

Line Commodity Code Manufacturer Model No Unit Unit Price

4 85000000 0.000000
Service From Service To Service Contract Amount
2023-07-01 2024-06-30 0.00

Commodity Line Description: MHT MCO FY2024

Extended Description:
MHT MCO FY2024
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AR S Ak st e e

N UhiCare Health Plan of West Virginia, Inc.
1207-Quarrier Street, Suite 100
Charlestor, WV 25301
Tel 888 6119958
Fax 888:338-1320

April 24, 3023

Susan Hall, Ditectot

Office of Managed Care

WV Burean. for Medical Services

‘West Virginig Department of Health and Huriian Resources
350 Capitol Street, Room 251

Charleston, WV 25301

Dear Ms. Hall,

This letter serves as the written acceptanice by UniCare Health Plan of West Virginia, Inc. of the terms and
conditions set forth in the mid-year amendmerit of the SFY 2023 (July 1, 2022 — June 30, 2023) Model
Purchase of Service Provider Agreement for Mountain Health Trust between the state of West Virginia DHHR
Burean for Medical Services and UniCare Health Plan of West Virginia, Inc.

Please let me know if you need anything additional.

President, UniCare Health Plan of West Virginia, Inc.

Agree

® Registered mark of WellPoint; Inc. UniCare is a WellPoint Company




UniCare Health Plan of West Virginia, Inc.

— 200 Association Drive, Suite 200
Charleston, WV 25311

UNICARE. L

June 26, 2023

Susan Hall, Director

Office of Managed Care

WYV Bureau for Medical Services

West Virginia Department of Health and Human Resources
350 Capitol Street, Room 251

Charleston, WV 25301

Dear Ms. Hali,

This letter serves as the written acceptance by UniCare Health Plan of West Virginia, Inc. of the terms and
conditions (including the rates received on 5.18.2023) set forth in the SFY 2024 Model Purchase of Service
Provider Agreement for Mountain Health Trust between the state of West Virginia DHHR Bureau for
Medical Services and UniCare Health Plan of West Virginia, Inc.

Please let me know if you need anything additional.

Sincerely,

Ce
A
Tadd Haynes, MPH

President, UniCare Health Plan of West Virginia, Inc.

Hodos Die

Agree
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STATE OF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
BUREAU FOR MEDICAL SERVICES
PURCHASE OF SERVICE CONTRACT

ARTICLE I: STANDARD WEST VIRGINIA TERMS

This CONTRACT is made and entered into by and between the STATE OF WEST VIRGINIA,
DEPARTMENT OF HEALTH AND HUMAN RESOURCES (DHHR), BUREAU FOR
MEDICAL SERVICES (BMS), hereinafter referred to as the "BMS," and, UNICARE HEALTH
PLAN OF WEST VIRGINIA, INC. hereinafter referred to as the "Managed Care Organization
(MCO)".

WHEREAS, BMS has conducted an open solicitation for the services of MCOs interested in
entering into a Contract to provide risk-based comprehensive health services to West Virginia

Medicaid managed care enrollees, and

WHEREAS, the MCO has demonstrated the ability to provide risk-based comprehensive health
services in compliance with the program terms and requirements, and

WHEREAS, BMS has approved the MCO to provide risk-based comprehensive health services
to West Virginia Medicaid managed care enrollees, and

NOW THEREFORE, in consideration of the foregoing recitals and of the mutual covenants
contained herein, BMS and the MCO hereby agree as follows.

1. GENERAL TERMS AND CONDITIONS

Written MCO responses to a Request for Proposals [BMS2000000002] (hearafter “RFP”) and
the Mountain Health Trust (MHT) Medicaid MCO Provider Application, (including BMS’
written responses to oral and written questions, appendices, amendments, and addenda) and/or to
other formal requests by BMS for information and documents are hereby incorporated by
reference as part of the Contract having the full force and effect as if specifically contained
herein. In the event of a conflict in language between this Contract and other documents
mentioned above, the following order of precedence will apply:

A. The terms of this Contract;
B. MCO responses to the RFP; and

C. Written MCO responses to formal BMS requests for information and documents,
including MCO responses, supplemental responses, and clarifications of responses to the
MCO Provider Application.



In construing this Contract, whenever appropriate, the singular tense will also be deemed to
mean the plural and vice-versa. Titles of paragraphs used herein are for the purpose of
facilitating ease of reference only and will not be construed to be a part of this Contract.

2. CONTRACT TERM

The initial term of this Contract will commence on July 1, 2022 and will be effective through
June 30, 2023.

Any modification to this Contract will be subject to the terms of the RFP with the capitation rates
being adjusted to reflect the corresponding Fiscal Year (FY).

Using actuarially sound standards, BMS will calculate capitation payments to the MCO on the
annual basis for the State Fiscal Year (SFY) time period (i.e., SEY23 begins July 1, 2022, and
ends June 30, 2023).

Notwithstanding the foregoing, the State of West Virginia, Department of Administration
Purchasing Division approval is not required on BMS’ delegated or exempt purchases.

3. ENTIRE AGREEMENT

This Contract (including all provisions incorporated by reference in Article I, Section 1 and any
appendices, exhibits, rate matrices and schedules hereto) constitutes the entire agreement
between the parties. No amendment or other modification changing this Contract will have any
force or effect unless it is in writing and duly executed by the parties. Said modification will be
incorporated as a written amendment to the Contract.

4. CONTRACT ADMINISTRATION

This Contract will be administered for the State by BMS within the DHHR. The Contracting
Officer will be the Director of the Office of Managed Care upon the execution of the Contract.
The Contracting Officer will be the primary contact for all matters related to this Contract.

5. NOTICES

Any notice required under this Contract must be deemed sufficiently given upon delivery, if
delivered by hand (signed receipt obtained) or three (3) calendar days after posting if properly
addressed and sent certified mail return receipt requested. Notices must be addressed as follows:



Susan Hall, Director

Office of Managed Care

Bureau for Medical Services

West Virginia Department of Health and Human Resources
350 Capitol Street, Rm 251

Charleston, WV 25301

304-356-4073 (office phone)

Susan.L.Hall@wv.gov

Said notices will become effective on the date of receipt or the date specified within the notice,
whichever comes later. Either party will be notified of an address change in writing.

All guestions, requests, and other matters related to the administration of this Contract must be
addressed to Susan Hall.



ARTICLE II: GENERAL CONTRACT TERMS FOR MANAGED CARE
ORGANIZATIONS

1. DEFINITIONS
As used throughout this Contract, the following terms will have the meanings set forth below.

Abuse — provider practices that are inconsistent with sound fiscal, business, or medical practices,
and result in an unnecessary cost to the Medicaid program, or in reimbursement for services that
are not Medically Necessary or that fail to meet professionally recognized standards for health
care. It also includes beneficiary practices that result in unnecessary cost to the Medicaid
program.

Actuary — an individual who meets the qualification standards established by the American
Academy of Actuaries for an actuary and follows the practice standards established by the
Actuarial Standards Board. In this Contract, Actuary refers to an individual who is acting on
behalf of the State when used in reference to the development and certification of capitation
rates.

Advance Directive — a written instruction, such as a living will or durable power of attorney for
health care, recognized under State law (whether statutory or as recognized by the courts of the
State), relating to the provision of health care when the individual is incapacitated.

Adverse Benefit Determination — the MCO’s decision to deny or limit authorization or payment
(in whole or in part) for health care services, including new authorizations and previously
authorized services; the MCO’s reduction, suspension, or termination of a previously authorized
service; the MCO’s failure to provide services as required by the Contract; the MCO’s failure to
resolve grievances or appeals within the timeframes specified in this Contract; or the MCO’s
denial of a request by an enrollee who resides in a rural area with only one MCO to receive out-
of-network services; or the denial of an enrollee’s request to dispute a finnancial liability,
including copayments.

Agency for Healthcare Research and Quality (AHRQ) — the lead Federal agency charged with
improving the safety and quality of America's health care system. AHRQ develops the
knowledge, tools, and data needed to improve the health care system and help Americans, health
care professionals, and policymakers make informed health decisions.

Appeal — a request for a review of the MCO’s adverse benefit determination as defined in this
Contract and 42 CFR §438.400(b) (1-7).

Application Programming Interface (API) — An interface through which data is available under
the technical standards specified by CMS Interoperability rules, including FHIR, SMART/
OATH 2, and Open ID Connect.

Authorized Agent — any corporation, company, organization, or person or their affiliates, not in
competition with the MCO for the provision of managed care services, retained by BMS to
provide assistance with administering its MCO program or any other matter.




Behavioral Health Services — services used to treat a mental illness, behavioral disorder and/or
substance use disorder which necessitates therapeutic and/or supportive treatment, such services
include but not limited to psychological and psychiatric services.

Bureau for Medical Services (BMS) — the West Virginia Bureau for Medical Services within the
West Virginia Department of Health and Human Resources, which serves as the Single State
Agency in West Virginia for Medicaid. Also referenced in this agreement as “BMS”.

Business Continuity Plan (BCP) — a plan that provides for a quick and smooth restoration of the
MCO information system after a disruptive event. BCP includes business impact analysis, BCP
development, testing, awareness, training, and maintenance. This is a day-to-day plan.

Capitation Payment — a payment the State makes periodically to the MCO on behalf of each
beneficiary enrolled under this Contract and based on the actuarially sound capitation rate for the
provision of covered services. The State makes the payment regardless of whether the particular
beneficiary receives services during the period covered by the payment.

Cardiac Rehabilitation — a comprehensive outpatient program of medical evaluation, prescribed
exercise, cardiac risk factor modification, and education and counseling that is designed to
restore enrollees with heart disease to active, productive lives.

Centers for Medicare and Medicaid Services (CMS) — a division within the federal Department
of Health and Human Services responsible for oversight of the Medicare program, the federal
portion of the Medicaid program and State Children's Health Insurance Program, the Health
Insurance Marketplace, and related quality assurance activities.

Choice Counseling — the provision of information and services designed to assist beneficiaries in
making enrollment decisions; it includes answering questions and identifying factors to consider
when choosing among managed care plans. Choice counseling does not include making
recommendations for or against enrollment into a specific MCO.

Cold-Call Marketing — any unsolicited personal contact by the MCO with a potential enrollee for
the purpose of influencing the potential enrollee to enroll in that particular MCO. Cold Call
Marketing includes, without limitation:

e Unsolicited personal contact with a potential enrollee outside of an enrollment event,
such as door-to-door or telephone marketing.

e Any marketing activities at the enrollment events where participation is mandatory.

e Any other personal contact with a potential enrollee if the potential enrollee has not
initiated the contact with the MCO.

Common Area (Marketing) — any area in a provider’s facilities that is accessible to the general
public. Common areas include, without limitation: reception areas, waiting rooms, hallways, etc.

Complaint — an expression of dissatisfaction made about an MCO decision or services received
from the MCO when a grievance is filed; some complaints may be subject to appeal.



Consultant/Consultant Affiliates — any corporation, company, organization, or person or their
affiliates retained by BMS to provide assistance in this project or any other project; not the MCO
or Subcontractor.

Consumer Assessment of Healthcare Providers and Systems (CAHPS) — an enrollee survey
program approved by the CAHPS Consortium which is overseen by the Agency for Health
Research and Quality (AHRQ). The CAHPS survey measures patient experience with health
plans, providers, and health care facilities. This survey is conducted annually.

Co-payment — a required payment made by an MCO enrollee for certain covered services or
medical supplies in addition to a payment made by the MCO for that same covered service or
medical supply.

Corrective Action — an improvement or change in a business process that may be required by
BMS to correct or resolve a deficiency in the MCO’s processes or actions.

Corrective Action Plan (CAP) — a detailed written plan that may be required by BMS to correct
or resolve a deficiency in the MCO’s processes or actions.

Cost-Sharing — copays that the MCO enrollee is billed at the time of service. Copays are
determined by BMS based on the enrollee’s family income. There are no premiums or
deductibles under the West Virginia Medicaid program.

Covered Services (Contract Services) — health care services the MCO must arrange to provide to
Medicaid enrollees, including all services required by this Contract and state and federal law, and
all Value-Added Services negotiated by the MCO and BMS.

Day — except where the term “business days” is expressly used, all references in this Contract
will be construed as calendar days.

Default Enrollment (Assignment) — a process established by BMS through the CMS waiver
authority to assign an enrollee who has not selected an MCO to an MCO.

Department of Administration (DOA) Purchasing Division — the West Virginia agency

responsible for the timely, responsive, and efficient procurement of goods and services for state
government.

Department of Health & Human Services (DHHS) — the United States Department dedicated to
enhancing and protecting the health and well-being of all Americans by providing for effective
health and human services and fostering advances in medicine, public health, and social services.

Direct Mail Marketing — any materials sent to potential enrollees by the MCOs or their agents
through U.S. mail or any other direct or indirect delivery method.

Disability — a physical or mental impairment that substantially limits one (1) or more of an
individual’s major life activities, such as caring for oneself, performing manual tasks, walking,
seeing, hearing, speaking, breathing, learning, and/or working.



Disabled Person or Person with Disability — a person under sixty-five (65) years of age,
including a child, who qualifies for Medicaid services because of a disability.

Durable Medical Equipment (DME) — certain medical equipment or supplies a provider orders
for a enrollee’s use such as wheelchairs, crutches, diabetic supplies, hospital beds, oxygen
equipment and supplies, nebulizers, and walkers.

Early and Periodic Screening, Diagnosis, and Treatment (EPSDT) — Services, including
interperiodic and periodic screenings, listed in Section 1905(a) of the Social Security Act.
EPSDT entitles Medicaid-eligible infants, children, and and other Medicaid-eligible enrollees
under age twenty-one (21) to any treatment or procedure that fits within any of the categories of
Medicaid-covered services listed in Section 1905(a) of the Social Security Act if that treatment
or service is necessary to “correct or ameliorate” defects and physical and mental illnesses or
conditions.!

Electronic Health Record (EHR) — a digital version of a member’s paper chart. EHRs are real-
time, patient-centered records that make information available instantly and securely to
authorized users.

Emergency Care — includes inpatient and outpatient services needed immediately and provided
by a qualified Medicaid provider for emergency medical, behavioral health, or dental conditions
where the presenting symptoms are of sufficient severity that a person with average knowledge
of health and medicine would reasonably expect the absence of immediate medical attention to
result in placing their health or the health of an unborn child in immediate jeopardy, serious
impairment of bodily functions, or serious dysfunction of any bodily organ or part; and that are
needed to evaluate or stabilize an emergency medical condition. These include accidental injury
and poison related problems and complaints that may be indicative of serious, life threatening
medical problems, such as chest or abdominal pain, difficulty breathing or swallowing, or loss of
consciousness. If the patient presents at the hospital emergency department and requests an
examination, a nurse triage screening is always allowed. In the case of behavioral health
services, emergency care means those clinical, rehabilitative, or supportive behavioral health
services provided for behavioral health conditions or disorders for which a prudent layperson
with an average knowledge of health and medicine, could reasonably expect to result in risk of
danger to a person’s self or others if not immediately treated. These include, but are not limited
to, crisis stabilization treatment services.

Emergency Dental Condition — a dental or oral condition, without regard to the nature or cause
of the condition, which in the opinion of a prudent layperson possessing an average knowledge
of health and medicine requires immediate services for relief of symptoms and stabilization of
the condition; such conditions may include severe pain, hemorrhage, acute infection, traumatic
injury to the teeth and surrounding tissue, or unusual swelling of the face or gums.

Emergency Medical Condition — conditions where the presenting symptoms are of sufficient
severity that a person with average knowledge of health and medicine would reasonably expect
the absence of immediate medical attention to result in placing the individual’s health or the

1 Section 1905(r)(5) of the Social Security Act



health of an unborn child in immediate jeopardy, serious impairment of bodily functions, or
serious dysfunction of any bodily organ or part.

Emergency Medical Transportation — ambulance services for an emergency medical condition.

Emergency Room Care — emergency services an enrollee receives in an emergency room.

Emergency Services — covered inpatient and outpatient services that are: given by a qualified
provider; and are needed to evaluate or stabilize an emergency medical condition.

Encounter Data — procedure-level data on each contact between an enrolled individual and the
health care system for a health care service or set of services included in the covered services
under the Contract.

Enrollee — a Medicaid recipient/enrollee who has been certified by the State as eligible to enroll
under this Contract, and whose name appears on the MCO enrollment information which BMS
will transmit to the MCO every month in accordance with an established notification schedule.
An enrollee may also refer to just an indidivual who has been deemed eligible for Medicaid but
not yet enrolled with a specific MCO.

Enrollment Broker — the entity contracted by BMS to conduct outreach and enrollment of
eligible West Virginia Medicaid managed care enrollees.

Excluded Services — health care services that the MCO does not pay for or cover.

External Quality Review — the analysis and evaluation by an EQRO, of aggregated information
on quality, timeliness, and access to the health care services that the MCO or its Subcontractors
furnish to Medicaid beneficiaries.

External Quality Review Organization (EQRQ) — the entity contracted by BMS to conduct

periodic independent studies regarding the quality of care delivered to West Virginia Medicaid
managed care enrollees. EQRO must meet the competence and independence requirements set
forth in 42 CFR §438.354, and perform external quality review, other EQR-related activities as
set forth in 42 CFR §438.358, or both.

Family Planning Services — those services provided to individuals of childbearing age to
temporarily or permanently prevent or delay pregnancy. These services include: health education
and counseling necessary to make informed choices and understand contraceptive methods;
limited history and physical examination; laboratory tests if medically indicated as part of
decision making process for choice of contraceptive methods; diagnosis and treatment of
sexually transmitted diseases (STDs) if medically indicated; screening, testing, and counseling of
at-risk individuals for human immunodeficiency virus (HIV) and referral for treatment; follow-
up care for complications associated with contraceptive methods issued by the family planning
provider; provision of contraceptive pills /devices/supplies; tubal ligation; vasectomies; and
pregnancy testing and counseling.



Fiscal Agent — an entity performing administrative service functions, including provider
payment, enrollee eligibility and capitation payment functions, for the managed care program
under a separate Contract with BMS.

Formal Grievance — a written expression of dissatisfaction with the conduct or action of an MCO
other than those subject to appeal.

Fraud — an intentional deception or misrepresentation made by a person with the knowledge that
the deception could result in some unauthorized benefit to himself or some other person. It
includes any act that constitutes fraud under applicable Federal or State law.

Gender Affirmation Surgery — The surgical procedures by which the physical appearance and
function of a person’s primary and/or secondary sex characteristics are modified to establish

greater congruence with their gender identity.

Gender Dysphoria — A distressed state arising from conflict between a person’s gender identity
and the sex the person has or was identified as having at birth in accordance with the definition
and diagnostic criteria established by the DSM-V.

Gift (Marketing) — any promotional item or incentive offered by an MCO to enrollees or
potential enrollees.

Grievance — an expression of dissatisfaction, either in writing or orally , regarding any aspect of
service delivery provided or paid for by the MCO, other than those MCO adverse benefit
determinations that are subject to appeal. The term grievance also refers to the overall system
that includes grievances and appeals handled at the MCO level and access to the State fair
hearing process.

Grievance Process — the procedure for addressing an enrollee’s grievances and complaints.

Grievance System — includes a grievance process, an appeals process, and access to the State’s
fair hearing system.

Habilitation Services and Devices — health care services and devices that help an individual keep,
learn, or improve skills and functioning for daily living such as occupational therapy, speech
therapy, and other services for people with disabilities in inpatient and/ or outpatient settings.

Healthcare Effectiveness Data and Information Set (HEDIS) — quality measures developed,
sponsored and maintained by NCQA. HEDIS is a set of standardized performance measures
designed to reliably compare the performance of managed care health plans.

Health Home — a designated provider (including provider that operates in coordination with a
team of health care professionals) or a health team selected by an eligible individual to provide
health home services as defined in Section 1945 of the Social Security Act. Chronic condition
health homes are available for eligible individuals with certain chronic conditions. West
Virginia’s requirements for health homes are defined in the Medicaid State Plan.

Health Plan — another term used to refer to an MCO. Also referred to as a Plan.



Home Health Care — health care services a person receives at home, including limited part-time
or intermittent skilled nursing care, home health aide services, occupational therapy, speech
therapy, medical social services, DME, medical supplies, and other services.

Hospice Services — services to help people who have a terminal prognosis live comfortably. A
terminal prognosis means that a person has a terminal illness and is expected to have six (6)
months or less to live. A specially trained team of professionals and caregivers provide care for
the whole person, including physical, emotional, social, and spiritual needs.

Hospitalization — care in a hospital that requires admission as an inpatient and usually requires an
overnight stay. An overnight stay for observation could be outpatient care.

Hospital Qutpatient Care — care in a hospital that usually does not require an overnight stay.

Information Security Plan — a written MCO compliance plan with the Health Insurance
Portability and Accountability Act of 1996 (HIPAA) and The Health Information Technology for
Economic and Clinical Health Act (HITECH Act).

Key Personnel — those staff as outlined within Article II, Section 5.10.

Liquidated Damages — reasonable estimates of BMS’ projected financial loss and damage
resulting from the MCO’s non-performance.

Managed Care Initiative — West Virginia’s Medicaid managed care program, as described in the
current state plan and federal waiver and amendments, and approved by CMS. This may include
one or more MCOs and voluntary or mandatory enrollment options in a given geographic area.

Managed Care Organization (MCQ) — an Health Maintenance Organization (HMO) entity
licensed to do business in the State of West Virginia, that has, or is seeking to qualify for,
comprehensive risk contract, and that is:

1. A Federally qualified HMO that meets the advance directives requirements of 42 CFR
§489, Subpart I; or

2. Any public or private entity that meets the advance directives requirements and is
determined to also meet the following conditions:

a) Makes the services it provides to all Medicaid enrollees as accessible (in terms of
timeliness, amount, duration, and scope) as those services are to other Medicaid
beneficiaries within the area served by the entity or fee-for-service; and

b) Meets the solvency standards of 42 CFR §438.116.

Managing Employee — a general manager, business manager, administrator, director, or other
individual who exercises operational or managerial control over, or who directly or indirectly
conducts the day-to-day operation of an institution, organization, or agency, in accordance with
42 CFR §455.101.

Marketing — any communication, from the MCO to a Medicaid-eligible person who is not
enrolled in the MCO, that can reasonably be interpreted as intended to influence such person to
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enroll in that particular MCO’s Medicaid program, or either to not enroll in, or to disenroll from,
another MCO’s Medicaid program. Marketing does not include communication to a Medicaid
beneficiary from the issuer of a qualified health plan, as defined in 45 CFR §155.20, about the

qualified health plan.

MCO Readiness Review — the assurances made by a selected MCO and the examination
conducted by BMS, or its agents, of MCO’s ability, preparedness, and availability to fulfill its
obligations under this Contract, State Plan, and federal waiver.

MCO Service Area — all the counties included in any BMS’ defined service area within which
the MCO has been contracted to provide MCO services.

Medicaid — the West Virginia Medical Assistance Program operated and funded by BMS
pursuant to Title XIX, Social Security Act (42 U.S.C. §1396 et seq.), and related State and
Federal rules and regulations (same as Medical Assistance).

Medicaid Policy — collectively refers to documents and other written materials including the
State Medicaid plan, program instructions, attendant provider manuals, program bulletins, and all
published policy decisions issued by BMS. These materials are available through BMS.

Medicaid Program Provider Manuals — service-specific documents created by the Bureau for
Medical Services to describe policies and procedures applicable to the program generally and
that service specifically.

Medical Loss Ratio (MLR) — the ratio of the numerator (as defined in accordance with 42 CFR
§438.8(¢)) to the denominator (as defined in accordance with 42 CFR §438.8(f)) and subject to
any applicable adjustments, as provided under this Contract and Appendix G.

Medically Necessary — refers to items or services furnished or to be furnished to a patient for
diagnosing, evaluating, treating, or preventing an injury, illness, condition, or disease, based on
evidence-based clinical standards of care. Medically Necessary services are accepted health care
services and supplies that are reasonable and necessary for the diagnosis or treatment of illness
or injury; to improve the functioning of a malformed body member; to attain, maintain, or regain
functional capacity; for the prevention of illness; or to achieve age-appropriate growth and
development. Determination of medical necessity is based on specific criteria.

Mountain Health Trust (MHT) — the name of West Virginia’s Medicaid mandatory managed care
program for Temporary Assistance to Needy Families (TANF) and TANF-related children and
adults who are eligible to participate in managed care.

National Committee for Quality Assurance (NCQA) — the independent organization that

accredits MCOs, managed behavioral health organizations, and accredits and certifies Disease
Management programs.

Network — doctors, hospitals, facilities, and other licensed health care professionals who contract
with an MCO to give care to its enrollees.
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Non-Emergency Services — any care or services that are not considered emergency services as
defined in this Contract. This does not include any services furnished in a hospital emergency
department that are required to be provided as an appropriate medical screening examination or
stabilizing examination and treatment under section 1867 of the Social Security Act.

Non-Emergency Medical Transportation (NEMT) — routine medical transportation to and from
Medicaid-covered medical appointments. NEMT includes a ride, or reimbursement for a ride,
provided so that an enrollee with no other transportation resource can receive services from an
entity providing Medicaid covered services. NEMT does not include transportation provided on
an emergency basis.

Non-Participating Provider — a doctor, hospital, facility, or other licensed health care
professional who has not signed a contract or had a contract signed on his/her behalf agreeing to
provide services to the MCO’s enrollees.

Open Panel ~ Primary Care Physicans (PCP) who are accepting new patients for the MCO.

Overpayment — money paid to a Provider by an MCO for a claim or claims, which exceeds the
amount which should have been paid by the MCO.

Participating Provider — a doctor, hospital, facility, or other licensed health care professional who
has signed a contract or had a contract signed on his/her behalf agreeing to provide services to
the MCO’s enrollees.

Patient Protection and Affordable Care Act (PPACA) — the Patient Protection and Affordable
Care Act of 2010 (P.L. 111-148), as amended by the Health Care and Education Reconciliation
Act of 2010 (Public Law 111-152), together known as the Affordable Care Act (ACA).

Periodicity Schedule — the requirements and frequency by which periodic screening services are
provided and covered. Schedule must meet current standards of pediatric medical and dental
practice and specify screening services applicable at each stage of the enrollee's life, beginning
with a neonatal examination, up to the age at which an individual is no longer eligible for
EPSDT services.

Physician Services — health care services that a licensed medical physician provides or
coordinates.

Post-stabilization Services — services subsequent to an emergency medical condition that a
treating physician views as Medically Necessary after an enrollee’s condition has been stabilized
in order to maintain the stabilized condition or to improve or resolve the enrollee’s condition.

Potential Enrollee — a Medicaid enrollee who is subject to mandatory enrollment or may
voluntarily elect to enroll in a given managed care program, but is not yet an enrollee of a
specific MCO.

Pregnant Women or Pregnancy-Related Services — all women receiving related services and
services for other conditions that might complicate the pregnancy, unless specifically identified
in the Medicaid State Plan as not being related to the pregnancy. This includes counseling for
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cessation of tobacco use and services during the postpartum period. The pregnancy period for
which these services must be covered includes the prenatal period through the postpartum period
(including the one year postpartum period following the end of pregnancy covered under West
Virginia Code § 9-5-12).

Premium — an amount enrollees would pay for Medicaid health insurance every month in
addition to any co-payments required for covered services or supplies.

Prescription Drug Coverage — health insurance that helps pay for prescription drugs and
medications. Prescription drug coverage is not provided by the MCO. BMS provides outpatient
prescription drug coverage directly to Medicaid enrollees.

Prescription Drugs — drugs and medication that, by law, require a prescription.

Primary Care Physician — a doctor who directly provides and coordinates health care services to
MCO enrollees.

Primary Care Provider (PCP) — a specific clinician responsible for treating and coordinating the
health care needs of certain enrollees.

Primary Services — basic or general health services rendered by general practitioners, family
practitioners, internists, obstetricians, and pediatricians.

Prior Authorization/Preauthorization — approval granted for payment purposes by the MCO for
its active, specified enrollees, or the Medicaid Program to a provider to render specified services
to a specified enrollee.

Provider — an individual or entity that is engaged in the delivery of health services; or ordering or
referring for those services, who meets the requirements of the West Virginia Medicaid Program
and is a enrollee of the MCO’s network.

Provider Complaint — any verbal or written expression of dissatisfaction with any aspect of
operations or activities of the MCO received by the MCO from a provider through any means
regardless of whether the expression of dissatisfaction is resolved immediately, requires
investigation and/or further actions, or does not require any remedial action. For purposes of
MCO reporting, provider complaints include what may be referred to as “grievances.”

Psychiatric Residential Treatment Facilities (PRTF) — A separate, standalone entity providing a
range of comprehensive psychiatric services to treat the psychiatric Condition of residents under
age twenty-one (21) years on an inpatient basis under the direction of a physician. The purpose
of such comprehensive services is to improve the resident’s Condition or prevent further
regression so that the services will no longer be needed. (42 CFR §483.352, subpart D of part

441).

Pulmonary Rehabilitation — individually tailored multidisciplinary approach to the rehabilitation
of enrollees who have pulmonary disease.
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Regulation — a Federal or State agency statement of general applicability designed to implement
or interpret law, policy, or procedure.

Rehabilitation Services and Devices — health care services and devices that help an individual
keep, get back, or improve skills and functioning for daily living that have been lost or impaired
because he was sick, hurt, or disabled including occupational therapy, speech therapy, and
psychiatric rehabilitation services in inpatient and/ or outpatient settings.

Request for Proposal (RFP) — a document, containing the specifications or scope of work and all
contractual terms and conditions, which is used to solicit written bids.

Risk — the possibility of monetary loss or gain by the MCO resulting from service costs
exceeding or being less than payments made to it by BMS.

Risk Adjustment — a methodology applied to the rate setting process to account for the health
status of enrollees via relative risk factors when predicting or explaining costs of services
covered under the contract for defined populations or for evaluating retrospectively the
experience of MCOs contracted with the State. Risk adjustment uses information on an
enrollee’s medical conditions, as reported in claims data, to predict health care costs and adjust
payments to MCOs. Risk adjustment helps ensure payments to MCOs are more equitable and
mitigates the impact of selection bias, thus protecting MCO solvency and reducing incentives for
plans to avoid high-risk individuals. Risk adjustment is designed to be budget neutral to the
State.

Routine Care — basic primary care services including the diagnosis and treatment of conditions to
prevent deterioration to a more severe level, or minimize/reduce risk of development of chronic
illness or the need for more complex treatment.

Serious Emotional Disturbance (SED) — a diagnosable mental, behavioral, or emotional disorder
at any time during the past year of sufficient duration to meet diagnostic criteria specified within
the Diagnostic Statistical Manual (DSM) and that resulted in functional impairment which
substantially interfered with or limited the child’s role or functioning in family, school, or
community activities.

Serious Emotional Disturbance (SED) Waiver — a Medicaid home and community-based
services waiver authorized under §1915(c) of the Social Security Act. The SED waiver provides
additional services to those provided through the Medicaid State Plan to children up to age
twenty-one (21) with an SED. It allows the State to provide an array of home- and community-
based services that enable children who would otherwise require institutionalization to remain in
their home and community.

Service Authorization — (also Prior Authorization); includes an enrollee’s request for the
provision of a service.

Skilled Nursing Care — services from licensed nurses in a enrollee’s own home or in a nursing
home.
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Special Investigation Unit (SIU) — a team of program integrity staff responsible for detecting,
correcting and reporting fraud, waste and abuse across various categories or health care (provider
fraud, member fraud and external fraud).

Specialist — a provider who focuses on a specific kind of health care, such as a surgeon or a
cardiologist.

Start Date — the date the Contract for services becomes effective.

Subcontract — any written agreement between the MCO and another party to fulfill any
requirements of this Contract.

Subcontractor — party contracting with the MCO to perform any services related to the
requirements of this Contract. Subcontractors may include, without limitation, affiliates,
subsidiaries, and affiliated and unaffiliated third parties.

Subcontractor Monitoring Plan — a written plan describing how obligations, services, and
functions performed by the MCOQ's Subcontractor will be reviewed to ensure that such
obligations, services, and functions are performed to the same extent that they were performed

by MCO.

Supplemental Security Income (SSI) — a Federal income supplement program designed to help
aged, blind, and disabled people with little or no income by providing cash to meet basic needs
for food, clothing, and shelter.

Systems Quality Assurance Plan — a written plan developed by the MCO that describes the
processes, techniques, and tools that the MCO will use for assuring that the MCO information
systems meet the Contract requirements.

Temporary Assistance to Needy Families (TANF) — the federally funded program that provides
assistance to single parent families with children who meet the categorical requirements for aid.

Tertiary Services — highly specialized medical services administered in a specialized medical
facility.

Third Party — any individual entity or program which is or may be liable to pay all or part of the
expenditures for Medicaid furnished under a State Plan.

Title XIX — refers to Title XIX of the Social Security Act codified at 42 United States Code
Annotated Section 1396 et. seq., including any amendments thereto (see Medicaid).

Transgender Female — A person assigned a female sex at birth who identifies as male.

Transgender Male — A person assigned a male sex at birth who identifies as female.
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Urgent Care — refers to circumstances in which the individual requires prompt medical attention
for the care and management of a significant physical or mental disorder, but there is no
immediate threat to the individual’s life.

Value-Added Services — services that include additional value benefits that are actual health care
services, benefits, or positive incentives that will promote healthy lifestyles and improve health
outcomes among enrollees.

Withhold Arrangement — a payment mechanism under which a portion of a Capitation Payment
is withheld from an MCO and a portion of or all of the withheld amount will be paid to the MCO
for meeting measures specified in the Contract. The measures for a Withhold Arrangement are
distinct from general operational requirements under the Contract. Arrangements that withhold a
portion of a Capitation Payment for noncompliance with general operational requirements are
contractual remedies and not a Withhold Arrangement.

2. DELEGATIONS OF AUTHORITY

West Virginia’s BMS within DHHR is the single state agency responsible for administering the
Medicaid program. No delegation by either party in administering this Contract will relieve
either party of responsibility for carrying out the terms of the Contract.

3. FUNCTIONS AND DUTIES OF THE MANAGED CARE ORGANIZATION

The MCO agrees to perform the functions and duties and fulfill the responsibilities described in
Article III, Statement of Work.

4. FUNCTIONS AND DUTIES OF THE STATE

4.1 Eligibility Determination

BMS will determine the initial and ongoing eligibility for medical assistance of each enrollee or
potential enrollee under this Contract.

4.2 Enrollment

BMS will conduct MCO enrollment process in accordance with 42 CFR §438.54. BMS, either
directly or through its designee, will process all enrollments into the MCO. BMS will notify the
MCO of such enrollments by means of a monthly enrollment roster report which explicitly
identifies those additions who were not enrolled in the MCO during the previous month. The
roster will be provided via secure File Transfer Protocol or electronic media, and will be
delivered by BMS to the MCO as soon as possible following the MMIS cut-off date for the
month, but not later than the last business day before the end of the month.

4.3 Default Enrollee Assignment

BMS, either directly or through its designee, will use default assignment methodology to enroll
individuals who do not select an MCO. To the extent possible, BMS will make assignments
based on an enrollee’s prior history with the MCO and pre-established familial relationship, with
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an equitable number of the entire default membership assigned to each MCO by the end of a
monthly default assignment process.

4.4 Voluntary and Involuntary Disenrollment

All MCO enrollees will remain continuously enrolled throughout the term of this Contract,
except in situations where clients lose their Medicaid eligibility, are admitted to a skilled nursing
facility (SNF) or nursing facility, voluntarily disenroll, or are re-categorized into a Medicaid
coverage category not included in the managed care delivery system. BMS will notify the MCO
of all disenrollment, by means of a monthly enrollment roster report which explicitly identifies
terminations from enrollment and the cause of the disenrollment (e.g. loss of Medicaid
eligibility, change in eligibility status to a coverage code not included in the managed care
initiative, voluntary switching to another MCO, or other causes).

BMS has federal authority to implement an enrollment lock in policy in which enrollees are
locked-in to a single MCO for a twelve (12) month period though may request to change their
MCO enrollment in accordance with 42 CFR §438.56. Should BMS implement this policy
during the Contract year, the MCO will be required to supply all necessary information requested
by the enrollment broker regarding BMS’ enrollee lock-in program.

4.5 Capitation Payments to Managed Care Organization

Payment to the MCO will be based on the enrollment data transmitted from the Department’s
eligibility vendor to its Fiscal Agent each month for MCO-eligible members that have completed
the enrollment process through the Department’s Enrollment Broker.

The MCO must notify BMS in writing of any inconsistency between enrollment and payment
data no later than within forty-five (45) calendar days from the day inconsistency was

determined by the MCO. BMS agrees to provide to the MCO information needed to determine
the source of the inconsistency within ten (10) business days after receiving written notice of the
request to furnish such information. BMS will recoup overpayments or reimburse underpayments
as soon as administratively possible. The adjusted payment (representing reinstated enrollees) for
each month of coverage will be included in the next monthly capitation payment, based on
updated MCO enrollment information for that month of coverage.

Any retrospective adjustments to prior capitations will be made in the form of an addition to or
subtraction from the current month’s capitation payment. Positive adjustments are particularly
likely for newborns, where the MCO may be aware of the birth before BMS.

In full consideration of Contract services rendered by the MCO, BMS agrees to pay the MCO
monthly payments. BMS capitation payments to the MCO will apply to the time period July 1,
2022, through June 30, 2023 (State Fiscal Year 2023). The MCO assumes risk for the cost of
services covered under this Contract and will incur loss if the cost of furnishing the services
exceeds the payments under the Contract. The MCO must accept as payment in full, the amount
paid by BMS.

Except for emergency services, no payment will be made for services furnished by a provider
other than the MCO provider, if the services were available under the provider Contract unless
otherwise authorized by the MCO.
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Payments provided for under the Contract will be denied for new enrollees when, and for so long
as, payment for those enrollees is denied by CMS. CMS may deny payment for new enrollees to
the State if its determination is not timely contested by the MCO per 42 CFR §438.726(b) and
§438.730.

BMS is obligated to make payment either by mail or electronic transfer to the MCO. Capitation
payments will be made for the month in which services are being provided according to the
payment schedule for the month, as set forth in this Contract. BMS reserves the right to change
the payment process, but the payment timing described above will remain the same.

Participant population (enrollee months) were developed based on historical program
participation. The MCO will be paid a capitated rate on a per member per month (PMPM) basis?,
which shall be firm and fixed for the period of the contract, subject to any rate adjustments
warranted for modifications to State or Federal regulation, waiver amendments, State Plan
amendments, etc. Payment will be based on actual monthly participation. The final payment will
be made upon determination by BMS that all contractual requirements have been completed.

4.6 Federal Disallowance

If the federal government recoups money from the State of West Virginia for expenses and/or
costs that are deemed unallowable by the federal government, BMS has the right to, in turn,
recoup payments made to the MCO for these same expenses and/or costs, even if they had not
been previously disallowed by BMS and were incurred by the MCO. Any such expenses and/or
costs would then be deemed unallowable by BMS. If BMS retroactively recoups money from the
MCO due to a federal disallowance, BMS will recoup the entire amount paid to the MCO for the
federally disallowed expenses and/or costs, not just the federal portion.

Should any part of the scope of work under this contract relate to a state program that is no
longer authorized by law (e.g., which has been vacated by a court of law, or for which CMS has
withdrawn federal authority, or which is the subject of a legislative repeal), the MCO must do no
work on that part after the effective date of the loss of program authority. The state must adjust
capitation rates to remove costs that are specific to any program or activity that is no longer
authorized by law. If the MCO works on a program or activity no longer authorized by law after
the date the legal authority for the work ends, the MCO will not be paid for that work. If the state
paid the MCO in advance to work on a no-longer-authorized program or activity and under the
terms of this contract the work was to be performed after the date the legal authority ended, the
payment for that work must be returned to the state. However, if the MCO worked on a program
or activity prior to the date legal authority ended for that program or activity, and the state
included the cost of performing that work in its payments to the MCO, the MCO may keep the
payment for that work even if the payment was made after the date the program or activity lost
legal authority.

2 Enrollees will only be enrolled on the first of the month and must stay with the MCO until the 30th before changing MCO’s.
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4,7 Enrollee Eligibility Capitation Adjustments

Changes in enrollee eligibility categories which become known subsequent to payment of a
capitation payment will not relieve the MCO of liability for provision of care for the period for
which capitation payment has been made.

The MCO must serve all Medicaid enrollees for whom current payment has been made to the
MCO without regard to disputes about enrollment status and without regard to any other
identification requirements. If such person later is found to be inappropriately enrolled in the
MCO, then the MCO will retain the capitation payment for that month and must provide services
for that month. BMS will make every effort to ensure that only those Medicaid enrollees eligible
for managed care enrollment are enrolled in the MCO.

In instances where enrollment is disputed between two (2) MCOs, BMS will be the final
arbitrator of the MCO membership and reserves the right to recover an inappropriate capitation
payment, including but not limited to untimely notice from the MCO to BMS of an enrollee’s
request to disenroll, when such requests are submitted to the MCO.

4.8 Enrollee Reinstatement Processing

Medicaid enrollees who lose eligibility for the West Virginia MHT programs and regain
eligibility within one (1) year will be automatically re-enrolled in the same MCO in which they
were previously enrolled, unless the enrollee chooses another MCO. BMS will perform this
process and supply the necessary information to the enrollment broker. If a previously eligible
recipient has been ineligible for a period of time in excess of one (1) year, the enrollee will select
a MCO through the standard enrollment broker enrollment process.

BMS will notify the MCO in writing of any exclusion initiated by DHHR for a fee-for-service
(FFS) Medicaid provider so that the MCO can exclude that provider from its network.

4.9 Ongoing Managed Care Organization Monitoring
To ensure the quality of care, BMS will undertake the following monitoring activities including,

but not limited to:

1. Analyze the MCO’s access enhancement programs, financial and utilization data, and
other reports to monitor the value the MCO is providing in return for the State’s
capitation revenues. Such efforts will include audits of the MCO and its Subcontractors.

2. Conduct regular enrollee surveys addressing issues such as satisfaction and reasons for
disenrollment.

3. Review MCO certifications on a regular basis.

4. At its discretion, commission or conduct additional objective studies of the effectiveness
of the MCO.

5. Monitor the enrollment and termination practices.

6. Assure the proper implementation of the required grievance procedures.
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7. Conduct periodic reviews of the MCO provider credentialing process and network to
ensure that providers excluded from Medicaid participation are excluded from the MCO
Medicaid provider network.

These monitoring activities will take place at least once per year. BMS or its contractors must
provide to the MCO summaries, at BMS’ expense, of all monitoring activity reports, surveys,
audits, studies, reviews, and analyses.

4.10 Utilization Review and Control

In accordance with 42 CFR §438.210(a)(4), the MCO may place appropriate limits on the
covered services provided under this Contract on the basis of criteria applied under the Medicaid
State Plan, such as medical necessity or for the purpose of utilization control, provided that:

1. MCO services can reasonably be expected to achieve the purpose for which such services
are furnished;

2. Services supporting individuals with ongoing or chronic conditions are authorized in a
manner that reflects the enrollee’s ongoing need for such services and supports; and

3. Family planning services are provided in a manner that protects and enables the
enrollee’s freedom to choose the method of family planning to be used.

The MCO must ensure that services are sufficient in amount, duration, or scope to reasonably be
expected to achieve the purpose for which the services are furnished. The MCO is prohibited
from arbitrarily denying or reducing the amount, duration, or scope of a required service solely
because of the diagnosis, type of illness, or condition. Notwithstanding the above, all covered
services must be provided in compliance with the Mental Health Parity and Addiction Equity Act
of 2008, and with EPSDT requirements, and the respective federal regulations.

BMS will have the authority to override any MCO utilization management guideline on a case-
by-case basis. The BMS Medical Director shall coordinate with the MCO Medical Director in
the event an override is appropriate based on thorough internal review. The MCO must be
responsible for payment should a utilization management guideline be overridden.

4.11 Force Majeure

The MCO will be excused from performance hereunder for any period that it is prevented from
providing, arranging for, or paying for services as a result of a catastrophic occurrence or natural
disaster including but not limited to an act of war, and excluding labor disputes.

4.12 Time Is of the Essence

In consideration of the need to ensure uninterrupted and continuous MCO performance and
service delivery, time is of the essence in the performance of the obligations under this Contract.

4.13 MCO Response Time Frames

The MCO must submit required reports, requests for information, documentation, ad hoc reports,
data certification forms, overpayment remittances, or any other item required within the time
frames provided by this Contract or by BMS. If an MCO does not submit a required or ad hoc
report, requests for information, documentation, data certification form, overpayment remittance,
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or item required to meet any State or Federal reporting requirements (e.g., provider-preventable
conditions) to BMS within the timeframes outlined in this Contract or in the BMS’ request, BMS
may assess liquidated damages on the MCO. The MCO will have a one (1) business day grace
period following the due date of the data, report, requests for information, documentation,
overpayment remittance, or data certification form. However, for each additional day an item is
overdue beyond the grace period, BMS may assess liquidated damages on the MCO as outlined
in Article II, Section 6 and Appendix F.

S. DECLARATIONS AND MISCELLANEOUS PROVISIONS

5.1 Competition Not Restricted

In signing this Contract, the MCO asserts that no attempt has been made or can be made by the
MCO to induce any other person or firm to submit or not to submit a proposal for the provision
of services covered by this Agreement for the purpose of restricting competition.

5.2 Binding Authority

Each MCO representative signing the Contract must submit written certification along with the
signed Contract that he/she is the person in the organization responsible for, or authorized to
make, decisions regarding this Contract.

5.3 Nonsegregated Facilities

The MCO certifies that it does not and will not maintain or provide for its employees any
segregated facilities at any of its establishments, and that it does not permit its employees to
perform their services at any location, under its control, where segregated facilities are
maintained. The MCO agrees that a breach of this certification is a violation of Equal
Opportunity in Federal employment. In addition, the MCO must comply with the Federal
Executive Order 11246 entitled "Equal Employment Opportunity" as amended by Executive
Order 11375 and as supplemented in the United States Department of Labor Regulations (41
CFR Part 30). As used in this certification, the term "segregated facilities” includes any waiting
rooms, restaurants and other eating areas, parking lots, drinking fountain, recreation or
entertainment areas, transportation, and housing facilities provided for employees which are
segregated on the basis of race, color, religion, or national origin, because of habit, local custom,
national origin, or otherwise.

The organization further agrees (except where it has obtained identical certifications from
proposed Subcontractors for specific time periods) that it will obtain identical certifications from
proposed Subcontractors which are not exempt from the provisions for Equal Employment
Opportunity; that it will retain such certifications in its files; and that it will forward a copy of
this clause to such proposed Subcontractors (except where the proposed Subcontractors have
submitted identical certifications for specific time periods).

5.4 Offer of Gratuities

The MCO warrants that it has not employed any company or person other than a bona fide
employee working solely for the MCO or a company regularly employed as its marketing agent
to solicit or secure the Contract and that it has not paid or agreed to pay any company or person
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any fee, commission, percentage, brokerage fee, gifts, or any other consideration contingent
upon or resulting from the award of the Contract.

For breach or violation of this warranty, BMS will have the right to terminate this Contract with
thirty (30) day notice without liability or, at its discretion to pursue any other remedies available
under this Contract or by law.

5.5 Employment/Affirmative Action Clause

The MCO agrees to supply employment/affirmative action information as required for agency
compliance with Title VI and VII of the Civil Rights Acts of 1964.

5.6 Hold Harmless

The MCO agrees to indemnify, defend and hold harmless the State of West Virginia and BMS,
its officers and employees from and against:

1. Any claims or losses for services rendered by any Subcontractor, person or firm
performing or supplying services, materials, or supplies in connection with the
performance of the Contract. The activities of the Enrollment Broker and the Fiscal
Agent do not constitute the MCO’s performance;

2. Any claims or losses to any person or firm injured or damaged by the erroneous or
negligent acts, including without limitation, disregard of Federal or State Medicaid
statutes or regulations of the MCO, its officers, employees, or Subcontractors in the
performance of the contract;

3. Any claims or losses resulting to any person or entity injured or damaged by the MCO,
its officers, employees, or Subcontractors by the publication, translation, reproduction,
delivery, performance, use or disposition of any data used under the Contract in a manner
not authorized by the contract, or by Federal or State statutes or regulations;

4. Any failure of the MCO, its officers, employees, or Subcontractors to observe State and
Federal laws, including but not limited to labor and minimum wage laws.

5.7 Confidentiality

The MCO agrees to comply with applicable state and federal law regarding
confidentiality/privacy including the confidentiality requirements of §1160 and §1902(a)(7) of
the Social Security Act; the information safeguarding requirements of Title 42, Part 431, Subpart
F (42 CFR §431 F); and Title 45, Parts 160 and 164, to the extent they apply.

The MCO agrees that all material and information, and particularly information relative to
individual applicants or enrollees of assistance through BMS, provided to the MCO by the State
or acquired by the MCO in performance of the Contract whether verbal, written, recorded
magnetic media, cards or otherwise will be regarded as confidential information and all
necessary steps must be taken by the MCO to safeguard the confidentiality of such material or
information in conformance with federal and state statutes and regulations.

The MCO agrees not to release any information provided by BMS or providers or any
information generated by the MCO regarding this Contract without the express consent of the
Contracting Officer, except as specified otherwise provided in this Contract.

22



5.8 Independent Capacity

The MCO, its officers, employees, Subcontractors, or any other agent of the MCO in
performance of this Agreement must act in an independent capacity and must not hold
themselves out to be officers or employees of the State of West Virginia or of BMS.

5.9 Contract Liaison

Both parties agree to have specifically named Contract liaisons at all times. These representatives
of the parties will be the first contacts regarding any questions and problems which arise during
implementation and operation of the contract. Both parties agree to immediately notify the other
party in writing should they appoint a Contract liaison other than the liaison named in this
contract. The MCO’s Contract liaison may also fulfill the duties of the Medicaid Administrator,
as outlined in Article III, Section 4 of the contract.

5.10 Key Staff Positions

Key MCO personnel (e.g., owners, directors) must meet state requirements for experience,
licensure, and other ownership requirements.

The MCO must provide BMS with an organizational chart depicting the key staff positions in the
Medicaid line of business by October 1% of each Contract year. The organizational chart must
include the names, titles, and contact information for the following key staff positions:

Key Staff

Chief Executive Officer/Chief Operating Chief Financial Officer*
Officer (CEO/COO)* Compliance Officer
Contract Liaison/MHT Administrator Medical Director
Medical Management Director Care Management Director
Behavioral Health Medical Director Quality Director
Member Services Director Claims Payment Director
Network Development Director Provider Relations Director
Program Integrity Lead Information Technology Director
Community Engagement Director Encounter Data Integrity Manager
MHT Member Advocate Dental Director

*The CEQO/COO and CFO positions are not required to be Medicaid-only positions.

The MCO must notify BMS in writing of changes in key staff positions when individuals either
leave or fill these key positions within ten (10) calendar days of any change. The MCO must also
provide an updated organizational chart within ten (10) calendar days of request.

The Medical Director and the Director of Medical Management, or designee must respond to
requests of the BMS’ Medical Director or Contract Administrator within three (3) business days.
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5.10.1 Key Staff Requirements

The MCO’s Key Staff must also meet the following requirements, as applicable:

1.

2.

3.

The Chief Executive Officer/Chief Operating Officer (CEQ/COQ) shall serve in a full
time (40 hours per week) position available during BMS business hours to fulfill the
responsibilities of the position and to oversee the entire operation of the MCO. The
CEO/COO shall devote sufficient time to the MCOQ’s operations to ensure adherence to
program requirements and timely responses to BMS. The CEO/COO shall be authorized
and empowered to make contractual, operational, and financial decisions for the contract,
related to business, claims payment, provider relations/contracting, and all other
functions of the MCO. The CEO/COQO must be directly employed by the MCO. The
CEO/COO must attend in person, upon BMS request, meetings, and hearings of
legislative committees, interested governmental bodies, agencies, and officers. The
CEO/COO must establish and maintain positive client relationships, make contractual,
operational, and financial decisions on behalf of the MCO, and oversee and provider
overarching contract oversight for the MCO. The CEQO/COO must have at least ten (10)
years’ experience in Medicaid managed care oversight and operations, ten (10) years’
experience in healthcare administration and operations, a bachelor’s degree or higher and
be based in West Virginia.

The Contract Liaisoo/MHT Administrator is responsible for overall delivery of the
project, serving as a liaison with BMS during all phases of the contract. The
Administrator must attend in person, upon BMS request, meeting and hearings of
legislative committees and interested governmental bodies, agencies, and officers. The
Administrator must maintain a positive client relationship, provide timely and informed
responses to operational and administrative inquires that arise, meet with BMS staff or
such other persons as designated by BMS on a regular basis to provide oral and written
status reports and other information as required. The Administrator must respond to
issues involving information systems and reporting, appeals, quality improvement,
member services, service management, pharmacy management, medical management,
and care coordination. The Administrator must ensure that each member has an ongoing
source of care appropriate to his or her needs and a person or entity formally designated
as primarily responsible for coordinating the services accessed by the member, per 42
CFR §438.208(b)(1). The Administrator must have at least five (5) years’ experience in
Medicaid managed care contract oversight and five (5) years’ experience in healthcare,
experience working with low-income populations, and cultural sensitivity, a bachelor’s
degree or higher and be based in West Virginia

The Chief Financial Officer (CFO) is responsible for oversight of all financial activities
of the project. The CFO must oversee the MCO’s provider payment arrangements,
including Alternative Payment Models (APMs), sign data certification forms, including,
at a minimum, all encounter data and financial data and reporting for payments to
contracted providers, and certified payment information to be utilized for rate-setting
purposes or any payment-related data required by the Department. The CFO must have at
least five (5) years’ experience serving as a financial lead for a managed care entity or
other health insurance provider and a bachelor’s degree or higher.
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. The Compliance Officer is responsible for all compliance-related activities, including
developing and implementing policies, procedures, and practices designed to ensure
compliance with the requirements of this contract, and State and federal regulations. The
Compliance Officer shall report directly to the CEQ/COO and will serve as the primary
contact person for all BMS MHT compliance requests and concerns. The Compliance
Officer must have at least five (5) years’ experience serving as a compliance officer or
lead in the healthcare industry for a Medicaid managed care or other healthcare entity, a
bachelor’s degree or higher and be based in West Virginia

. The Medical Director, who is a physician with a current, unburdened license through the
West Virginia State Medical Board, shall have at least three years of training in a medical
specialty. The Medical Director shall devote full time (a minimum of 32 hours per week)
to the MCO’s operations to ensure timely medical decisions, including after-hours
consultation as needed. The Medical Director shall be actively involved in all major
clinical and quality management components of the MCO. The Medical Director must
have at least five (5) years’ experience in serving as Medical Director for a Medicaid
program and five (5) years’ experience working in pediatric care, an active West Virginia
Medical License and be based in West Virginia.

. Medical Management Director is responsible for oversight of utilization management
activities of the project, including oversight and management of processing referrals and
pre-authorization requirements, as well as familiarity with appeals procedures. The
Director must respond to requests from the BMS’s Medical Director or Contract
Administrator within three (3) business days. The Director must have at least five (5)
years’ experience working as a utilization management manager or specialist for a
Medicaid program, be a registered nurse (RN) or Licensed Clinical Social Worker
(LCSW) in West Virginia and be based in West Virginia.

. The Care Management (CM) Director shall be responsible for overseeing the day-to-day
operational activities of the Care Management Program in accordance with state
guidelines. The CM Director is responsible for ensuring the functioning of care
management activities across the continuum of care (assessing, planning, implementing,
coordinating, monitoring, and evaluating). The CM Director shall have experience in the
activities of care management as specified in 42 CFR §438.208. The Director must have
at least five (5) years’ experience working as a case manager or care coordinator for a
Medicaid program, be a West Virginia licensed registered nurse or a West Virginia
licensed independent social worker with a demonstrated ability to community with
members who have complex medical needs and may have communication barriers. The
Director must be based in West Virginia.

. The Behavioral Health (BH) Medical Director must employ or contract with an
independent, active, and unrestricted West Virginia medical license in a related
behavioral health specialty. The BH Medical Director must have at least five (5) years’
experience in serving as BH Lead or expert for a Medicaid program and five (5) years’
experience working in BH clinical care, including substance use. The BH Medical
Director shall demonstrate knowledge of West Virginia’s overall BH system which
includes mental health, alcohol and drug addiction, and developmental disabilities
services. He or she shall be responsible for the daily operational activities of BH services
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across the full spectrum of care to members, inclusive of mental health and substance use
services.

9. The Quality Director shall be responsible for oversight of the quality assurance program
and related activities. The Director develops, administers, and oversees the QAPI
program, oversees and supports accreditation activities, and oversees and participates in
the QAPI Committee. The Director initiates and maintains quality improvement projects
that focus on one or more quality indicators, develops an approach to monitor provider
performance, in collaboration with Network and Provider Relations staff, and engages in
activities related to APMs as they related to quality-of-care measures and performance
indicators. The Director must have at least five (5) years’ experience in overseeing a
Medicaid quality program, either with an MCO, a state Medicaid agency or an external
quality review organization, a bachelor’s degree or higher and be based in West Virginia.

10. The Member Services Director is responsible for oversight of activities related to call
center operations, enrollment and disenrollment activities, grievances, and other member-
related inquiries and matters. The Director oversees the Member Services Department to
assist members in obtaining covered services, interfaces with members and providers to
handle questions and complaints, ensures that the member services phone line meets the
minimum performance requirements and oversees the enrollment and onboarding
activities of members. The Director must have at least three (3) years’ experience
working with the public in an educational capacity on health insurance-related matters
and experience working in or overseeing a call center. The Director must have a
bachelor’s degree or higher and be based in West Virginia.

11. The Claims Payment Director is responsible for oversight of all physical and behavioral
health claims payment- and encounter-related activities. The Director shall ensure timely
and accurate payment of provider claims for physical and behavioral health services, and
in general monitors claims processing activities for these services and oversees the
reprocessing of claims due to rate changes or claims resubmissions. The Director must
have at least three (3) years’ experience in claims processing and encounters with a health
insurer, a bachelor’s degree or higher and is based in West Virginia.

12. The Network Development Director is responsible for network development and
contracting activities for physical and behavioral health services. The Director establishes
and maintains the provider network in geographically accessible locations for the
population and ensures sufficient provider contracts for physical and behavioral health
services to maintain access to care in accordance with BMS’s Medicaid managed care
network requires. The Director facilitates physical health and behavioral health provider
contracting activities, including creative payment arrangements and APMs, oversees
physical health and behavioral health provider contracting documents and addenda and
supports the oversight of physical health and behavioral health provider credentialing
activities. The Director must have at least five (5) years’ experience serving as a network
manager in a health insurance role, a bachelor’s degree or higher, and be based in West
Virginia.

13. The Provider Relations Director is responsible for interfacing with the provider
community and supports ongoing provider relationships. The Director monitors and
respond to provider inquiries, complaints and communications and develops training for
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contracted provider and their staff in relation to the requirements of this contract and the
special needs of the population. The Director designs, develops and implements an
annual provider satisfaction survey and ensures the development, distribution, and
maintenance of a provider manual. The Director must have at least three (3) years’
experience in serving as a provider relations manager or specialist in a health insurance
role, a bachelor’s degree or higher and be based in West Virginia.

14. The Program Integrity Lead is responsible for all compliance-, program integrity-, and
fraud-related activities. The Lead creates internal controls, policies, and procedures to
prevent and detect fraud and abuse. The Lead establishes and maintains an SIU to
investigate possible acts of fraud, waste and abuse for all services provided under this
contract, serves as the primary contact person for all BMS and WVCHIP Program
Integrity and Medicaid Fraud Control Unit (MFCU) record requests and monitors
provider fraud for underutilization of services and member/provider fraud for
overutilization of services. The Lead must have at least three (3) years’ experience
working on Medicaid fraud projects, a bachelor’s degree or higher and be based in West
Virginia.

15. The Information Technology Director is responsible for all systems, data, and hardware
activities. The Director is required to submit reports, requests for information,
documentation, ad hoc reports, data certification forms, or any other data required as
requested by the BMS within the time frames provided in this contract. The Director
must maintain reasonable safeguards against the destruction, loss, or alteration of any
data in the MCO’s possession, manage system configuration, testing and implementation
activities, maintains a health information system that collects, integrates, analyze, and
repots necessary data for reporting purposes and oversees all systems-related activities,
including the MCO’s EHR, claims processing system, provider data system, etc. The
Director must have at least three (3) years’ experience working in Medicaid IT solutions,
with an emphasis in data integrity and at least a bachelor’s degree or higher.

16. The Community Engagement Director is responsible for marketing, public relations, and
community engagement activities. The Director must develop and maintain Medicaid
marketing policies and procedures in adherence to state and federal regulations, develops
and submits all marketing materials to BMS, develops a written marketing plan, ensures
prohibited marketing activities do not occur and engages with the community and
providers educational and informational materials at outreach events, in accordance with
marketing activity guidelines. The Director must have at least three (3) years’ experience
in working with the general public to better understand the healthcare environment and
insurance, preferably with familiarity with West Virginia and its population
characteristics. The Director must have a bachelor’s degree or higher and be based in
West Virginia.

17. The Encounter Data Integrity Manager is responsible for oversight of all physical and
behavioral health claims payment- and encounter-related activities. The Encounter Data
Integrity Manager must be available to meet in-person with BMS staff or designees to
provide oral and written status reports and other information as required. The Manager
must ensure timely, accurate, and complete reporting of all encounter data submissions,
including subcontractor data, oversee the resubmission of encounter data due to identified
claim adjustments due to rate changes or claims resubmission and oversee the submission
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and data integrity of encounter data. The Manager must have at least three (3) years’
experience in encounters and data integrity activities with a health insurer and a
bachelor’s degree or higher.

18. The MHT Member Advocate is responsible for interacting with the member population,
and ensures members are referred to and connected to appropriate resources. The MHT
Member Advocate must collaborate with the Care Management Director and care
coordinators, provide member support related to enrollment, access and continuity of care
issues, support members throughout any grievances or appeals activities, assist members
in obtaining materials in alternative formats and interact with members in a culturally
sensitive manner. The MHT Member Advocate must have at least five (5) years’
experience in healthcare, working with low-income populations, a bachelor’s degree or
higher and be based in West Virginia.

19. The Dental Director is responsible for the oversight of the administration of dental
services within this contract. The Director must be available for dental utilization review
decisions and must be authorized and empowered to respond to dental clinical issues,
utilization review, and dental quality of care inquiries. The Director must have at least
five (5) years’ experience in serving as a dental manager or director for a Medicaid
program and must be a qualified dentist licensed in the State of West Virginia.

5.11 Location of Operations

The MCO must notify BMS forty-five (45) calendar days in advance of any proposal to modify
claims operations and processing, enrollee services, or case management processes that may
include the relocation of operations.

5.12 Communication with BMS

The MCO must acknowledge receipt of BMS’ written, electronic, or telephonic information
requests as expeditiously as the matter requires or no later than two (2) business days after
receipt of the request from BMS. The MCO’s information request acknowledgment must include
a planned date of information request resolution. A detailed resolution summary advising BMS
of the MCO’s action and resolution must be rendered to BMS in the format requested.

BMS’ urgent information requests such as issues involving legislative inquiries, inquiries from
other governmental bodies, or urgent inquiries as determined by BMS, must be given priority by
the MCO and completed in accordance with the information request or instructions from BMS.
BMS will provide guidance with respect to any necessary deadlines or other requirements. A
resolution summary, as described by BMS, must be submitted to BMS.

MCO’s failure to communicate complete, meaningful, and timely responses to all BMS’
information requests may result in remedies as described in Article II, Section 6 and Appendix F
of this contract.

5.13 Waivers

No covenant, condition, duty or obligation, or undertaking contained in or made a part of this
Contract will be waived except by the written agreement of the parties.
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5.14 Compliance with Applicable Laws, Rules, And Policies

The MCO and its Subcontractors, in performing this contract, must comply with all applicable
Federal and State laws, regulations, and written policies, including those pertaining to licensing
and including those affecting the rights of enrollees. MCOs must include provisions relating to
compliance with such laws in Subcontracts with providers. Assessment of compliance must be
included in the MCOs’ credentialing procedures to the extent feasible.

Work performed under this Contract must conform to the federal requirements set forth in Title
45, CFR Part 74 and Title 42, Part 434. The MCO must also abide by all applicable Federal and
State laws and regulations including but not limited to:

Section 504 of the Rehabilitation Act of 1973;

Title IX of the Education Amendments of 1972;

The Age Discrimination Act of 1975;

Titles II and IIT of the Americans with Disabilities Act;

Section 542 of the Public Health Service Act, pertaining to nondiscrimination against
substance users;

Title 45, Part 46 of the Code of Federal Regulations, pertaining to research involving
human subjects;

Title 45 Parts 160 and 164 Subparts A and E, pertaining to privacy and confidentiality;

Title 42 Parts 434 and 438 of the Code of Federal Regulations, pertaining to managed
care;

Title 42 Parts 438, 440, and 457 of the Code of Federal Regulations, pertaining to mental
health parity and addiction equity;

Copeland Anti-Kickback Act;

Davis-Bacon Act;

Contract Work Hours and Safety Standards;

Right to Inventions Made Under a Contract or Agreement;
Clean Air Act and Federal Water Pollution Control Act;
Byrd Anti-Lobbying Amendment;

Debarment and Suspension;

American Disabilities Act of 1990 as amended;

Assisted Suicide Funding Restriction Act of 1997,

Patient Protection and Affordable Care Act (PPACA);
Mental Health Parity and Addiction Equity Act of 2008;
Health Care and Education Reconciliation Act of 2010 (HCERA); and
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» Any other pertinent Federal, State, or local laws, regulations, or policies in the
performance of this contract.

The MCO must comply with all applicable Federal and State laws, regulations, policies, or
reporting requirements needed to comply with the policies and regulations set forth in the Patient
Protection and Affordable Care Act (PPACA), P.L. 111-148, enacted on March 23, 2010, and the
Health Care and Education Reconciliation Act of 2010 (HCERA), P.L. 111-152, enacted on
March 30, 2010.

The MCO must also comply with requirements and regulations pertaining to:

e Copyrights, data, and reporting and patent rights under any Contract involving research,
developmental, experimental, or demonstration work with respect to any discovery or
invention which arises or is developed in the course of this contract;

e Applicable standards, orders, or requirements under Section 306 of the Clean Air Act (42
USC 1857(h)), section 508 of the Clean Water Act (33 USC 1368), Executive Order
11738, and Environmental Protection Agency regulations (40 CFR part 15); and

* Energy efficiency which are contained in the State energy conservation plan issued in
compliance with the Energy Policy and Conservation Act (P.L. 94-165).

The MCO must procure all necessary permits and licenses and abide by all applicable laws,
regulations, and ordinances of the United States, State of West Virginia, and political subdivision
in which work under the Contract is performed.

The MCO must retain at all times during the period of this Contract a valid Certificate of
Authority issued by the State Commissioner of Insurance.

The MCO must pay any sales tax, use and personal property taxes arising out of this Contract
and the transactions contemplated thereby. Any other taxes levied upon this contract, the
transaction, or the equipment or services delivered pursuant hereto will be borne by the MCO.

The MCO must adhere to the provisions of the Clinical Laboratory Improvement Amendments
of 1988 (CLIA) Public Law 100-578.

The MCO must fully comply with W. Va. Code §11-27-10a which imposes a tiered tax on a PMPM
basis on all entities holding a health maintenance organization certificate of authority in the State
of West Virginia.

5.15 Non-discrimination

The MCO must comply with all Federal and State laws relating to non-discrimination, including
but not limited to : Title VI of the Civil Rights Act of 1964, (42 U.S.C. §2000d et seq.) and as
applicable 45 CFR Part 80 or 7 CFR Part 15; Section 504 of the Rehabilitation Act of 1973 (29
U.S.C. §794); Americans with Disabilities Act of 1990 (42 U.S.C. §12101 et seq.); Age
Discrimination Act of 1975 (42 U.S.C. §§6101-6107); Title IX of the Education Amendments of
1972 (20 U.S.C. §§1681-1688); Food Stamp Act of 1977 (7 U.S.C. §200 et seq.); Executive
Order 11246 and its implementing regulations at 41 CFR Part 60; Executive Order 13279, and its
implementing regulations at 45 CFR Part 87 or 7 CFR Part 16; The Immigration Reform and
Control Act of 1986 (8 U.S.C. §1101 et seq.). The MCO may not discriminate in enrollment,
delivery of health care, or any other activity against enrollees on the basis of health status,
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conditions of or type of enrollment in the geographic areas within the managed care initiative, or
the need for health care services.

BMS will deny payments for any new enrollees for whom payment is denied by CMS due to the
MCO?’s discrimination of enrollees based on their health status or services sought.

5.16 Federal Requirements and Assurances

The MCO must comply with those federal requirements and assurances for recipients of federal
grants provided in OMB Standard Form 424B which are applicable to the MCO. The MCO is
responsible for determining which requirements and assurances are applicable to the MCO.
Copies of the form are available from BMS.

The MCO must provide for the compliance of any Subcontractors with applicable federal
requirements and assurances.

5.17 Lobbying

The MCO, as provided by 31 U.S.C. 1352 and 45 CFR §93.100 et seq., will not pay federally
appropriated funds to any person for influencing or attempting to influence an officer or
employee of any agency, a member of the U.S. Congress, an officer or employee of the U.S.
Congress, or an employee of a member of the U.S. Congress in connection with the awarding of
any federal contract, the making of any cooperative agreement, or the extension, continuation,
renewal, amendment, or modification of any federal contract, grant, loan, or cooperative
agreement.

The MCO must submit to BMS a disclosure form as provided in 45 CFR §93.110 to 45 CFR Part
93, if any funds other than federally appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency, a
member of the U.S. Congress, an officer or employee of the U.S. Congress, or an employee of a
member of the U.S. Congress in connection with this contract.

The MCO must require that the language of this certification be included in the award documents
for all sub-awards at all tiers (including Subcontracts, sub-grants, and contracts under grants,
loans, and cooperative agreements) and that all sub-recipients must certify and disclose
accordingly.

This certification is a material representation of fact upon which reliance was placed when this
Contract was made and entered into. Submission of this certification is a prerequisite for making
and entering into this Contract imposed under Section 1352, Title 31, US Code. Any person who
fails to file the required certification will be subject to a civil penalty.

5.18 Disclosure of Interlocking Relationships

If the MCO is not also a Federally Qualified MCO under the Public Health Service Act, it must
report to the State, and on request, to the Secretary, the Inspector General of DHHS, and the
Comptroller General, a description of transactions between the MCO and parties in interest.
Transactions that must be reported include: (1) any sale, exchange, or leasing of property; (2)
any furnishing for consideration of goods, services, or facilities (but not salaries paid to
employees); and (3) any loans or extensions of credit. The MCO must make the information
reported available to its enrollees upon reasonable request.
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The MCO will covenant that it, its officers or enrollees, employees, or Subcontractors will not
acquire any interest, direct or indirect which would conflict or compromise in any manner or
degree with the performance of its services hereunder. The MCO further covenants that in the
performance of the contract, the MCO must periodically inquire of its officers, enrollees, and

employees concerning such interests. Any such interests discovered must be promptly presented
in detail to BMS.

5.19 BMS’ Data Files

BMS’ data files and data contained therein will be and remain the BMS’ property and must be
returned to BMS by the MCO upon the termination of this Contract at BMS’ request, except that
any BMS data files no longer required by the MCO to render services under this Contract must
be returned upon such determination at BMS’ request.

BMS’ data will not be utilized by the MCO for any purpose other than that of rendering services
to BMS under this contract, nor will BMS’ data or any part thereof be disclosed, sold, assigned,
leased, or otherwise disposed of to third parties by the MCO unless there has been prior written
BMS approval.

BMS must, upon request to the MCO, have the right of access and use of any data files retained
or created by the MCO for systems operation under this contract.

The MCO must establish and maintain at all times reasonable safeguards against the destruction,
loss, or alteration of BMS’ data and any other data in the possession of the MCO necessary to the
performance of operations under this contract.

5.20 Changes Due to a Section 1915(b) Freedom of Choice or 1115 Demonstration
Waiver

The conditions described in the contract, including but not limited to enrollment and the right to
disenrollment, are subject to change as provided in any waiver under section 1915(b) or 1115 of
the Social Security Act (as amended) obtained by BMS.

5.21 Contracting Conflict of Interest Safeguards

The MCO asserts that to the best of its knowledge that the process of procuring this Contract has
been compliant with the federal contracting requirements set forth in 42 CFR §438.3.

The MCO must not pay, offer to pay, or agree to pay, either directly or indirectly, any fee,
commission, compensation, gift, gratuity, or other thing of value to an employee or agent of the
State of West Virginia with the intent to influence work related to the Contract.

5.22 Prohibition Against Performance Outside the United States

The MCO and a Subcontractor must comply with the requirements of Section 6505 of the
PPACA, entitled “Prohibition on Payments to Institutions or Entities Located Outside of the
United States” and guidance provided by CMS under State Medicaid Director (SMD) letter #10-
025.

All work performed by the MCO or a Subcontractor under this Contract must be performed
exclusively within the United States with the exception of tasks that support the administration of
the Medicaid State Plan as further described in this paragraph. No payments for items or services
provided under the State Plan or under a waiver may be made by the MCO or a Subcontractor to
any entity or financial institution outside of the United States. “Items or services provided under
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the State Plan or under a waiver” refers to medical assistance for which the State claims Federal
funding under section 1903(a) of the Act. Tasks that support the administration of the Medicaid
State Plan that may require payments to financial institutions or entities located outside of the
United States are not prohibited under this statute (e.g., payments for outsourcing information
processing related to plan administration or call centers related to enrollment or claims
adjudication).

All information, including protected health information (PHI), obtained by the MCO or a
Subcontractor under this Contract must be stored and maintained within the United States.

The term “within the United States” means any location inside the territorial boundaries
comprising the United States of America, including any of the forty-eight (48) coterminous states
in North America, the states of Alaska and Hawaii, and the District of Columbia, Puerto Rico,
the Virgin Islands, Guam, the Northern Mariana Islands, and American Samoa.

5.23 Freedom of Information

Due regard will be given for the protection of proprietary information contained in all
procurement-related documents received; however, the MCO should be aware that all materials
associated with this agreement are subject to the terms of the Freedom of Information Act, the
Privacy Act and all rules, regulations, and interpretations resulting therefrom. It will not be
sufficient for the MCO to merely state generally that the material is proprietary in nature and not
therefore subject to release to third parties. Those particular pages of sections which MCO
applicant believes to be proprietary must be specifically identified as such.

6. CONTRACT REMEDIES AND DISPUTES

6.1 MCO Performance

The MCO is expected to meet or exceed all BMS’ objectives and standards, as set forth in the
Contract. All areas of responsibility and all Contract requirements will be subject to performance
evaluation by BMS. A designated representative of the MCO and a designated representative of
BMS may meet as requested by either party, to review the performance of the MCO under this
Contract. Written minutes of such meetings will be kept. In the event of any disagreement
regarding the performance of services by the MCO under this Contract, the designated
representatives must discuss the performance problem and negotiate in good faith in an effort to
resolve the disagreement.

For purposes of this Contract, an item of non-compliance/non-performance means a specific
action of the MCO or its Subcontractor, agent and/or consultant that:

e Violates a provision of this Contract including Appendices;
o Fails to meet an agreed measure of performance and/or standard; or

e Represents a failure of the MCO to be reasonably responsive to a reasonable request of
BMS for information, assistance, or support within the timeframe specified by BMS.

Non-performance of this Contract includes, but not limited to:
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e Failing substantially to provide Medically Necessary covered services that the MCO is
required to provide, under law or under its Contract with BMS, to an enrollee covered
under the Contract;

e Imposing premiums, copays, or charges to enrollees that are in excess of the premiums,
copays, or charges permitted under the Medicaid program;

e Acting to discriminate among enrollees on the basis of their health status or need for
health care services, including terminating of enrollment or refusal to reenroll an enrollee,
except as permitted under the Medicaid program, or any practice that would reasonably
be expected to discourage enrollment by enrollees whose medical condition or history
indicates probable need for substantial future medical services;

e Misrepresenting or falsifying information that the MCO furnishes to CMS or to the State;

¢ Misrepresenting or falsifying of information that the MCO furnishes to an enrollee,
potential enrollee, or health care provider;

¢ Distributing directly, or indirectly through any agent or independent contractor,
marketing materials that have not been approved by the State or that contain false or
materially misleading information;

¢ Failing to maintain an adequate network of properly credentialed providers;

¢ Failing to comply with the provider reimbursement requirements of this Contract;
e Failing to comply with the reporting requirements of this Contract;

e A pattern of inappropriately denying payments for emergency-related services; or

¢ Violating the requirements of sections 1903(m) or 1932 of the Social Security Act, and
any implementing regulations.

6.2 Corrective Action Plan (CAP)

At its option, BMS may require the MCO to submit to BMS or its designee a written plan (the
“Corrective Action Plan (CAP)”) to correct or resolve non-performance of the Contract, as
determined by BMS.
1. The CAP must provide:
a. A detailed explanation of the reasons for the MCO’s non-performance;
b. The MCO’s assessment or analysis of the cause, if applicable; and
c. A specific proposal to cure or resolve the non-performance.
2. BMS may require a CAP to provide:

a. Accelerated monitoring that includes more frequent or more extensive monitoring
by BMS or its agent, including accelerated monitoring of any area in which the
compliance is not fully met;

b. Additional, more detailed, financial, and/or programmatic reports to be submitted
by the MCO; and

c. Additional and/or more detailed financial and/or programmatic audits or other
reviews of the MCO.
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3. The CAP must be submitted by the deadline set forth in the BMS’ request for a CAP. The
CAP is subject to approval by BMS, which will not be unreasonably withheld.

4. BMS will notify the MCO in writing of its final disposition of BMS’ concerns. If BMS
accepts the MCO’s proposed CAP, BMS may:
a. Condition such approval on completion of tasks in the order or priority that BMS
may reasonably prescribe;
b. Disapprove portions of the MCO’s proposed CAP;
¢. Require additional or different corrective action(s), not limited to the actions
described in paragraph (2); or
d. Notwithstanding the submission and acceptance of a CAP, MCO remains
responsible for achieving all written performance criteria.
5. BMS’ acceptance of a CAP under this Section will not:
a. Excuse the MCO’s prior non-performance;
b. Relieve the MCO of its duty to comply with performance standards; or

¢. Prohibit BMS from assessing additional Contract remedies or pursuing other
appropriate remedies for continued non-performance.

BMS retains authority to impose additional remedies under this Contract or state and federal
statutes that address areas of non-performance. Nothing in this provision prevents BMS from
exercising that authority.

6.3 Conditions Endangering Performance

At its option, BMS may provide the MCO with written notice of conditions endangering
Contract performance. Conditions that endanger performance include, but are not limited to, the

following:

o Failing to substantially provide Medically Necessary covered items and services that are
required (under law or under the MCO’s Contract with BMS) to be provided to an
enrollee covered under the Contract;

e Imposing premiums, copays, or charges enrollees in excess of the premiums, copays, or
charges permitted under the Medicaid program;

e Engaging in any practice that discriminates on the basis of health status or need for health
care services;

e Misrepresenting or falsifying information furnished to BMS, an enrollee, a potential
enrollee, or health care provider;

¢ Failing to comply with the physician incentive requirements under section
1903(m)(2)(A)(x) of the Social Security Act; or

e Distributing directly or through any agent or independent contractor marketing materials
that contain false or misleading information.

BMS must notify the CMS Regional Office at any time any of the above conditions are found to
exist or the MCO:
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¢ Is found to have performance deficiencies in any of the above areas;
o Isunder a CAP;

¢ Has been assessed liquidated damages;

e Has had enrollment suspended,;

¢ Has had temporary management appointed by the State;

e Has had payments suspended;

¢ s engaged in dispute resolution;

» Is being terminated for default; or

» Is otherwise non-compliant or has a performance deficit as described in Article II, Section
6 of this Contract.

Unless otherwise specified in the written notice of condition(s) that endanger performance, BMS,
in its sole discretion, may allow the MCO an allotted amount of business days to remedy the
condition(s) contained in the notice. If after such notice of conditions that endanger performance
the MCO fails to remedy the conditions contained in the notice, within ten (10) business days or
the time period specified in the notice, BMS may pursue other remedies under this Contract, or
any intermediate remedies outlined in 42 CFR §438.702.

6.4 Failure to Meet Contract Requirements

The MCO must comply with all requirements and performance standards set forth in this
Contract. The MCO agrees that failure to comply with all provisions of the Contract may result
in the assessment of remedies and/or termination of the Contract, in whole or in part, in
accordance with this Article. The MCO agrees and understands that BMS may pursue
contractual remedies for non-performance under the Contract. At any time and at its discretion,
BMS may impose or pursue one (1) or more remedies for each item of non-performance and will
determine remedies on a case-by-case basis.

BMS is entitled to monetary damages in the form of actual, consequential, direct, indirect,
special, and/or Liquidated Damages resulting from the MCO’s non-performance under this
Contract. In some cases, the actual damage to BMS as a result of the MCO’s failure to meet any
aspect of the responsibilities of the Contract and/or to meet specific performance standards set
forth in the Contract will be difficult or impossible to determine with precise accuracy.
Therefore, in the event of non-performance under this Contract, BMS will impose, in writing,
Liquidated Damages against the MCO. BMS will assess Liquidated Damages against the MCO
regardless of whether the non-performance is the fault of the MCO or the MCO's Subcontractors,
agents and/or consultants, provided BMS has not materially caused or contributed to the non-
performance.

The Liquidated Damages prescribed in this Contract are not intended to be in the nature of a
penalty, but rather, are intended to be reasonable estimates of BMS’ projected financial loss and
damage resulting from the MCO’s non-performance. Accordingly, in the event the MCO fails to
perform in accordance with the Contract, BMS may assess Liquidated Damages as provided in
this Section and in Appendix F of this Contract. Monetary penalties imposed under this Contract
will not exceed the amounts established under 42 CFR §438.704.
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Any Liquidated Damages assessed by BMS will be due and payable within thirty (30) calendar
days after the MCO’s receipt of the notice of damages, regardless of any dispute in the amount or
interpretation which led to the notice, or an appeal of the notice filed by the MCO. If MCO fails
to pay assessed damages within thirty (30) calendar days, the amount of damages will be
deducted against capitation payments due to the MCO or that become due at any time after
assessment of the Liquidated Damages. BMS will make deductions until the full amount payable
by the MCO is collected. All Liquidated Damages imposed pursuant to this Contract, whether
paid or due, must be paid by the MCO out of administrative costs and profits.

Per 42 CFR §438.704(c), if BMS imposes Liquidated Damages on the MCO for charging
premiums or charges in excess of the amounts permitted under the Contract, BMS will deduct
the amount of the overcharge from the Liquidated Damage and return it to the affected enrollee.

If at any time BMS determines the MCO has not met any aspect of the responsibilities of the
Contract and/or the specific performance standards due to mitigating circumstances, BMS
reserves the right to waive all or part of the Liquidated Damages. Neither the occurrence of an
event constituting an alleged MCO non-performance of this Contract nor the pending status of
any claim for non-performance of Contract is grounds for the suspension of performance, in
whole or in part, by the MCO of any duty or obligation with respect to the performance of this
Contract.

The MCO is responsible for any damages, penalties, or disallowances imposed on the State or
MCO arising from any non-compliance or non-performance related to the delivery of the
covered services or deliverables under this Contract by the MCO, its Subcontractors or agents.

6.5 Temporary Management

The State must appoint temporary management as a remedy under the circumstances described
in 42 CFR §438.706 and 42 CFR §438.704, if the State determines that the MCO has repeatedly
failed to meet the substantive requirements in Sections 1903(m) or 1932 of the Social Security
Act and that the continued operation of the MCO would be hazardous to enrollees. The
Commissioner of the Offices of the Insurance Commissioner will be responsible for the
imposition of such remedy as set forth in Section 33-25A-19 of the West Virginia HMO Act of
1977. If temporary management is imposed, the State will notify enrollees of their right to
terminate enrollment in the MCO.

The State may terminate the Contract and enroll that entity’s enrollees in other MCOs or provide
their Medicaid benefits through other options included in the State Plan.

Nothing precludes BMS’ right to appoint temporary management during the time in which the
MCO is remedying the condition(s) or while an appeal requested by the MCO is pending.
However, before any temporary management is appointed, BMS will notify, in writing, the MCO
of the specific non-performance. Within ten (10) business days of receipt of this written
notification, the MCO will forward a plan to remedy this non-performance to BMS. BMS will, as
soon as possible, notify the MCO whether it agrees to the plan, and if so, the MCO will
immediately begin to remedy the non-performance in accordance with the plan, and will have
fifteen (15) business days to do so. If the plan is not accepted, such reasons will be given, and the
MCO will revise the plan to reflect BMS’ changes, and then will resubmit and then will
immediately begin to remedy the non-performance and will have fifteen (15) business days to do
SO.
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6.6 Suspension of New Enrollment

Whenever BMS determines non-performance by the MCO under this Contract, BMS may
suspend enrollment including default assignment of new enrollees into the MCO under this
Contract. BMS, when exercising this option, must notify the MCO in writing of its intent to
suspend new enrollment or default assignment at least ten (10) business days prior to the
beginning of the suspension period in accordance with Article I1, Section 6.8. The suspension
period may be for any length of time specified by BMS, or until the non-performance is
remedied, or for an unspecified time period. The suspension period may extend up to the
Contract expiration date as provided under Article I. BMS may grant MCO enrollees the right to
terminate enrollment without cause and to notify the affected enrollees of their right to disenroll
and to re-enroll in another MCO.

6.7 Payment Suspension

BMS may suspend portions of capitation payments from the MCO as a remedy for non-
performance. Whenever BMS determines that the MCO has failed to provide one (1) or more of
the Medically Necessary covered Contract services, BMS may suspend an estimated portion of
the MCO’s capitation payment in subsequent months. Such suspension amount will be equal to
the amount of money BMS expected the MCO to pay for Medically Necessary covered Contract
services, plus any administrative costs involved. The MCO may not deny any Medically
Necessary covered Contract services in order to receive adjusted payment levels. The MCO will
be given written notice at least ten (10) business days prior to the suspension of any capitation
payment in accordance with Article II, Section 6.8.

When it suspends payments under this section, BMS must submit to the MCO a list of the
enrollees for whom payment is being suspended, the nature of service(s) denied, and payments
BMS must make to provide Medically Necessary covered Contract services. When all payments
have been made by BMS for the MCO Medically Necessary covered Contract services, BMS
will reconcile the estimated suspension against actual enrollee payments.

BMS may suspend MCO payments in accordance with 42 CFR §455.23 in case of a credible
allegation of fraud against the MCO.

6.8 Dispute Resolution

This Contract is not subject to arbitration. Any action concerning MCO non-performance under
this Contract will be decided in accordance with Article II, Section 6 of this Contract by the
Contracting Officer who will put his/her decision in writing and serve a copy on the MCO and
BMS as soon as administratively possible after the MCO non-performance was identified. The
Contracting Officer’s decision will be final unless within ten (10) business days of the receipt of
such copy, the MCO or BMS files with the Contracting Officer a written appeal.

As a response to an appeal, the Contracting Officer must issue his/her recommended course of
action to the Commissioner, BMS. The Commissioner, BMS will review the Contracting
Officer’s recommendation and issue a decision on the appeal within ten (10) business days.

Should the MCO disagree with the decision, the MCO can request a hearing before an

administrative law judge within ten (10) business days, who will take evidence and hear oral
argument. In connection with any appeal proceeding under this subsection, the MCO will be
afforded an opportunity to be heard and to offer evidence and oral argument in support of its
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appeal. At such hearing, BMS will also offer evidence and oral argument in support of its
position.

The administrative law judge, who will serve as an impartial fact finder, will issue a proposed
decision to the MCO and to BMS within sixty (60) calendar days of the end of the hearing. The
MCO and/or BMS will have ten (10) business days after the mailing of the proposed decision to
request a decision review. If such a request is made, the Secretary, Department of Health and
Human Resources will, thereafter, issue a final decision. There must be no ex parte
communications with the administrative law judge during pendency of the appeal. During any
appeal process, the copies of all pleadings or other documents being filed in connection with the
appeal must be delivered to the administrative law judge. The reasonable costs of an
administrative appeal including costs of reporting and preparing a transcript will be paid by the
party appealing. Such decision will be final except to the extent that the MCO appeals to the
Circuit Court of West Virginia. The pendency of an appeal to the Secretary or the Circuit Court
will not automatically stay any notice of termination which may be appealable.

Pending final determination of any dispute, the MCO must proceed diligently with the
performance of this Contract and in accordance with the Contracting Officer’s direction.

The MCO’s failure to follow the procedure set out above will be deemed a waiver of any claim
which the MCO might have had.

BMS and the MCO agree that a State or Federal statute, rule, regulation, or Federal guideline

will prevail over the provisions of this Section unless the statute, rule, regulation, or guidelines
can be read together with this Section to give effect to both.

6.9 Termination For Default

The State of West Virginia, Department of Administration Purchasing and/or BMS may
terminate performance of work under this Contract in whole, or in part, whenever the MCO
defaults in performance of this Contract and fails to cure such default or make progress
satisfactory to BMS toward Contract performance within a period of thirty (30) calendar days
after receipt of notice of default (or such longer period as BMS may allow). Such termination
will be referred to herein as "Termination for Default."

Events constituting a Termination for Default include, but are not limited to:

1. MCO insolvency or the MCO’s failure to meet its financial obligations as they become
due;

2. MCO failure to pay claims;

3. Untimely service authorizations or other acts or omissions of the MCO or its
Subcontractors resulting in a substantial risk to the health of the enrollees;

4. The MCO or its Subcontractors, affiliates or agents are expelled or suspended from
federal health insurance programs under Title XVIII or Title XIX of the Social Security

Act;

5. Any action taken by the West Virginia Offices of the Insurance Commissioner deemed by
BMS to adversely affect the ability of the MCO to provide healthcare services to its
enrollees;
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6. Failure of the MCO to obtain signed provider agreements, Subcontractor agreements or
agreements with other agents of the MCO that impairs the ability of the MCO to perform
the services under the Contract and failure to cure within thirty (30) calendar days or such
longer period as BMS may allow;

7. The MCO misrepresents, omits, or otherwise falsifies information or the MCO knowingly
permits its Subcontractors, affiliates, or agents to provide fraudulent, intentionally
misleading or misrepresentative information; or

8. Breach of any covenant contained in the Contract and failure to cure such covenant
default within thirty (30) calendar days or such longer period as BMS may allow.

If the MCO defaults in the performance of the duties under the Contract, BMS may exercise
remedies including, but not limited to:

1. Suspension of enrollment;

2. Suspension of capitation payments;

3. Appointment of a management company to oversee the operations of the MCO;
4. Imposition of civil and monetary penalties;

5. Pursuit of any other remedy permitted by law; or

6. Termination of the Contract.

If after notice of termination of the Contract for default, it is determined by the State or a court
that the MCO was not in default or that the MCQ’s failure to perform or make progress in
performance was due to causes beyond control and without the error or negligence of the MCO,
or any Subcontractor, the notice of termination will be deemed to have been issued as a
termination for the convenience of BMS, and the rights and obligations of the parties will be
governed accordingly.

In the event the State of West Virginia, Department of Administration Purchasing and/or BMS
terminates the Contract in full or in part as provided in this clause, the State of West Virginia,
Department of Administration Purchasing may procure services similar to those terminated, and
the MCO will be liable for any excess costs for such similar services for any calendar month for
which the MCO has been paid to provide services to Medicaid clients.

Prior to the termination for default of the MCO, BMS may take the following steps:

e After a hearing before the administrative law judge, if one is requested by the MCO as set
forth in Article II, Section 6.8, provide the MCO with written notice of the decision
affirming or reversing the proposed termination of the contract, and the effective date of
the termination, if applicable; and

e TFor an affirming decision, give enrollees of the MCO notice of the termination, and
information regarding enrollees’ options for receiving covered services following the
termination, and the right to terminate enrollment in the MCO immediately without
cause.

In the event of a termination for default, the MCO must be paid for those services which the
MCO has provided.
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The MCO may terminate performance of work under this Contract in whole, or in part, with a
ninety (90) day written notification to the State of West Virginia, Department of Administration
Purchasing through BMS, whenever BMS fails to make payment for services under this Contract
for sixty (60) calendar days and fails to cure such non-payment or make progress toward curing
nonpayment within a period of thirty (30) calendar days after receipt of the MCO’s written
notice of termination.

The rights and remedies of BMS provided in this clause are not exclusive and are in addition to
any other rights and remedies provided by law or under this contract.

If the State of West Virginia, Department of Administration Purchasing through BMS terminates
the Contract for default, the MCO will be responsible for all reasonable costs incurred by BMS,
the State of West Virginia, or any of its administrative agencies to replace the MCO. These costs
include, but are not limited to, the costs of procuring a substitute vendor and the cost of any
claim or litigation that is reasonably attributable to the MCO’s failure to perform any service in
accordance with the terms of the Contract.

6.10 Termination for Convenience

The State of West Virginia, Department of Administration Purchasing through BMS or may
terminate this Contract at any time with at least a thirty (30) calendar day written notice. The
MCO must provide BMS a ninety (90) day notice to terminate the Contract. The effective date
must be the first day of a month. The MCO must be paid the following:

1. At the Contract price(s) for services delivered to and accepted by BMS.
2. At a price mutually agreed to by the MCO and BMS for services partially completed.

6.11 Termination Due to Change in Law, Interpretation of Law, or Binding Court
Decision

Any change in Federal or State law, or any interpretation of law by the United States Department
of Health and Human Services or by a court whose decisions constitute binding precedent in
West Virginia, which significantly alters the MCO’s required activities or any change in the
availability of funds, will be viewed as binding and will warrant good faith renegotiation of the
provisions of the Contract that are thus affected. If such renegotiation proves unsuccessful, the
Contract may be terminated on written notice by BMS of at least thirty (30) calendar days prior
to termination or by the MCO of at least ninety (90) calendar days prior to the termination.

6.12 Termination for Managed Care Organization Bankruptcy

In the event of the filing of a petition in bankruptcy by or against the MCO, the State of West
Virginia, Department of Administration Purchasing through BMS will have the right to terminate
the Contract upon the same terms and conditions as a Termination for Default.

6.13 Termination for Unavailability of Funds

The State of West Virginia, Department of Administration Purchasing through BMS at its
discretion, may terminate at any time, the whole, or any part of, this Contract or modify the
terms of the Contract if federal or state funding for the Contract or for the Medicaid program as a
whole is reduced or terminated for any reason. Modification of the Contract includes, but is not
limited to, reduction of the rates or amounts of consideration, reducing services covered by the
MCO, or the alteration of the manner of the performance in order to reduce expenditures under
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the contract. Whenever possible, the MCO will be given thirty (30) calendar days notification of
termination.

After modification of the contract, the MCO will have the right not to continue the Contract if
the new Contract terms are deemed to be insufficient, notwithstanding any other provision of this
contract. The MCO will have a minimum of sixty (60) calendar days to notify the State of West
Virginia, Department of Administration Purchasing through BMS regarding its desire to accept
new terms. If the new capitation rates and any other Contract modifications are not established at
least sixty (60) calendar days prior to the expiration of the initial or extension agreement, BMS
will reimburse the MCO at the higher of the new or current capitation rates for that period during
which the new agreement period had commenced and the MCO’s sixty (60) calendar day
determination and notification period had not been completed, and the MCO will be held to the
terms of the executed contract.

If BMS is not allotted funds in any succeeding fiscal year for the continued use of the services
covered by this contract, BMS may terminate the Contract pursuant to Article II, Section 6,
hereof at the end of the affected current fiscal period without further charge or penalty. BMS is
obligated to pay all charges incurred through the end of the then fiscal year at which time this
Contract will terminate. BMS must give the MCO written notice of such non-allocation of funds
as soon as possible after BMS receives notice of such non-allocation. No penalty may accrue to
the in the event this provision is exercised.

6.14 Termination Obligations of Contracting Parties

Upon Contract termination, the MCO and Subcontractors must allow BMS, its agents and
representatives full access to the MCO’s and Subcontractor facilities and records to arrange the
orderly transfer of the contracted activities. These records include the information necessary for
the reimbursement of any outstanding Medicaid claims.

Upon the date of notification of its intent to terminate the Contract, the MCO may no longer
accept new enrollees. The MCO will remain responsible for providing services, including
coverage of inpatient services, through the effective date of the Contract termination, to
individuals enrolled with the MCO on or before the date of notification to BMS and to newborns
born to enrolled mothers during the remaining Contract period. The MCO must provide BMS
with the names, PCP assignments, and primary diagnosis of all enrollees with care needs that
require WVDHHS pre-authorization, those currently receiving case management, and those with
known future service needs (e.g., scheduled ambulatory surgery, pregnancy) by such date as
determined by BMS, with weekly updates thereafter. The MCO must provide BMS with the
names and treatment plans of enrollees with such plans.

Upon Contract termination, the MCO and Subcontractors must provide BMS with all required
reports and data through the end of the Contract period as described in this Contract. This
requirement includes encounter data, which must be submitted no later than ninety (90) calendar
days after the end of the quarter in which the encounters occurred. BMS may request an interim
encounter data submission ninety (90) calendar days after the termination of the contract.

Where this Contract is terminated due to defauit by the MCO:

e BMS will be responsible for notifying all enrollees of the date of termination and process
by which the enrollees will continue to receive services; and
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e The MCO will be responsible for all reasonable expenses related to said notification.

Where this Contract is terminated for any reason other than default by the MCO:

e BMS will be responsible for notifying all enrollees of the date of termination and process
by which the enrollees will continue to receive services; and

e BMS will be responsible for all expenses relating to said notification.

6.15 MCO Operations Transition

MCO transition is defined as the activities that the MCO is required to perform upon termination
or expiration of the Contract in situations where the MCO will transition data and documentation
to BMS or a subsequent contractor. For purposes of this provision, "documentation" means all
operational, technical, and user manuals used in conjunction with the software, services, and
deliverables, in whole or in part, that BMS determines are necessary to view and extract
application data in a proper format.

The MCO must provide the documentation in the formats in which the documentation exists at
the expiration or termination of the Contract. The data, documentation, information, and services
provided as detailed in this section must be provided at no additional cost to BMS or a
subsequent contractor. BMS or subsequent contractor must receive and verify all relevant data,
documentation, and information. If BMS determines that the data, documentation, or information
is not accurate, complete, or HIPAA-compliant, BMS reserves the right to hire an independent
contractor to assist BMS in obtaining and transferring all the required data and information, and
to ensure that all of the data is HIPAA-compliant. The MCO is responsible for the reasonable
cost of providing these services.

The MCO must maintain a Transition Plan covering the turnover of the program records and
information maintained to either BMS or a subsequent contractor. The Transition Plan must be a
comprehensive document detailing the proposed schedule, activities, information, and resource
requirements associated with the turnover tasks. BMS reserves the right to review the MCO
Transition Plan and any significant modifications to the previously approved Transition Plans.
BMS reserves the right to provide CMS with Transition Plan documentation upon request.

The MCO must transfer to BMS or a subsequent contractor all data and information necessary to
transition operations, including: data and reference tables; data entry software; third-party
software and modifications; documentation relating to software and interfaces: functional
business process flows; and operational information, including correspondence, documentation
of ongoing or outstanding issues, operations support documentation, and operational information
regarding Subcontractors. In addition, the MCO must provide the following to BMS or a
subsequent contractor:

e The MCO must provide data, information, and services necessary and sufficient to enable
BMS to map all MCO data from the MCO’s system(s) to the replacement system(s) of
BMS or a successor contractor, including a comprehensive data dictionary as defined by
BMS.

¢ The MCO must provide all necessary data, information, and services in the format
defined by BMS, and HIPAA compliant.
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¢ The MCO must provide all of the data, information, and services mentioned in this
section using its best efforts to ensure the efficient administration of the Contract. The
data and information must be supplied in the media format specified by BMS and
according to the schedule approved by BMS in the Transition Plan.

e Ifthe MCO does not provide the required data, information, documentation or services
necessary for BMS or the subsequent contractor to assume the operational activities
successfully, the MCO must reimburse BMS for all reasonable costs and expenses,
including transportation; lodging; subsistence to carry out inspection, audit, review,
analysis, reproduction, and transfer functions at the location(s) of any necessary records;
and attorneys’ fees and costs.

This provision does not limit BMS’ ability to impose remedies as set forth in the Contract.
6.16 Cooperation with Other Contractors and Prospective Contractors

The MCO must cooperate with other BMS contractors and MCOs and will not commit or permit

any act that may interfere with the performance of work by any other contractor or prospective
MCO.

6.17 Waiver of Default or Breach

Waiver of any default will not be deemed to be a waiver of any subsequent default. Waiver of
breach of any provision of the Contract will not be deemed to be a waiver of any other or
subsequent breach and will not be construed to be a modification of the terms of the Contract
unless stated to be such in writing, signed by an authorized representative of BMS and the MCO,
and attached to the original contract.

6.18 Severability

If any provision of this Contract is declared or found to be illegal, unenforceable, or void, then
both parties will be relieved of all obligations under that provision. The remainder of this
Contract will be enforced to the fullest extent permitted by law.

6.19 Modification of the Contract in the Event of Remedies

BMS may propose a modification of this Contract in response to the imposition of a remedy
under this Article. Any modifications must be reasonable, limited to the matters causing the
exercise of a remedy and must be in writing.

7. POST-AWARD READINESS REVIEW
The MCO must satisfy all Readiness Review requirements as provided by BMS prior to the
MCO or its Subcontractor(s) operational start date(s). BMS or its agents will conduct a

Readiness Review to determine whether the MCO or its Subcontractor(s) have implemented all
systems and processes necessary to begin serving enrollees.

A Readiness Review by BMS or its designated agent may occur if;
1. A new MCO is contracted by BMS,;
2. A new Subcontractor is employed by the MCO;

3. An existing MCO or its Subcontractor provides services in a new service area;
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4. An existing MCO or its Subcontractor provides services for a new MCO program or
population;

5. An existing MCO or its Subcontractor changes locations;

6. An existing MCO or its Subcontractor changes one (1) or more of its information
management systems, claims processing or operational functions; or

7. A Readiness Review is requested by BMS or CMS.

BMS, may, at its discretion, terminate the Contract, postpone the operational start date(s), or
assess other contractual remedies if a MCO or its Subcontractors fail to timely correct all
Readiness Review deficiencies within a reasonable cure period, as determined by BMS.

8. OTHER REQUIREMENTS

8.1 Inspection of Facilities

The MCO and its Subcontractors must provide the State of West Virginia, CMS, the Office of
the Inspector General and any other legally authorized governmental entity or their authorized
representatives, the right to enter the MCO’s and its Subcontractors’ premises, physical facilities
and equipment or other places where work under this Contract is performed to inspect, monitor
or otherwise evaluate the quality, appropriateness, and timeliness of services performed under
this Contract. The State of West Virginia, CMS, the Office of the Inspector General, the
Comptroller General, their designees, and any other legally authorized governmental entity may
conduct such inspections and record/documentation audits at any time.

The MCO and its Subcontractors must provide reasonable facilities and assistance for the safety
and convenience of the persons performing those duties (e.g., assistance from MCO staff to
retrieve and/or copy materials). BMS and its authorized agents will request access in writing
except in case of suspected fraud, waste, and abuse. All inspection, monitoring, and evaluation
must be performed in such a manner as not to unduly interfere with the work being performed
under this contract.

In the event that right of access is requested under this section, the MCO or its Subcontractors
must, upon request, provide and make available staff to assist in the audit or inspection effort,
and provide adequate space on the premises to reasonably accommodate the State or Federal
representatives conducting the audit or inspection effort.

All inspections or audits will be conducted in a manner that will not unduly interfere with the
performance of the MCO or any Subcontractors’ activities. The MCO and its Subcontractors will
be given ten (10) business days to respond to any findings of an audit before BMS will finalize
its findings. All information so obtained will be accorded confidential treatment as provided

under applicable law.

Any Subcontract with an approved MCO Subcontractor must include a provision specifically
authorizing inspection in accordance with the terms set forth in this Section.

8.2 MCO Requirements Related to Information Systems

The MCO must clearly define and document the policies and procedures that will be followed to
support day-to-day systems activities. The MCO must develop and maintain the following

documents:
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Disaster Recovery Plan;

Business Continuity Plan;

Information Security Plan;

Systems Quality Assurance Plan; and an
Interoperability and Patient Access Plan.

NS

The MCO must provide a copy of these documents within ten (10) business days of written
request from BMS.

8.3 Maintenance and Examination of Records

The MCO and its Subcontractors must maintain records, books, documents, papers, and files that
are related to West Virginia’s Medicaid managed care program services and expenditures,
including reports to BMS and source information used in preparation of these reports. These
reports include but are not limited to financial statements, records relating to quality of care, and
medical records. In addition, the MCO must provide, and cause its Subcontractors to provide, at
no cost to BMS or a designee, prompt, reasonable, and adequate access to any records, books,
documents, papers, and files that are related to performance under the Contract. The MCO and
its Subcontractors agrees to permit inspection of its records, books, documents, papers, and files
which will be conducted in accordance with Federal and State laws and regulations regarding
confidentiality. The MCO and its Subcontractors are required to submit information to BMS or
to a designee in a manner that maintains the confidentiality of involved parties (e.g., blacking out
enrollees’ and providers’ names). The MCO must comply with the record retention requirements
of Title 45, Sections 74.21 through 74.23 (45 CFR 74.21 through 74.23). Such records, with the
exception of medical records and enrollee and provider quality assurance and quality
improvement records when confidentiality is protected by law, are the property of BMS.

The Secretary, DHHS and BMS or a designee have the right to audit and inspect any books or
records of the MCO or its Subcontractors pertaining to the ability of the MCO to bear the risk of
financial losses and services performed or payable amounts under the Contract.

Upon non-renewal or termination of this Contract, the MCO must turn over, and cause its
Subcontractors to turn over, to BMS or to a designee of BMS all records, books, documents,
papers and files that are related to persons receiving services and to the administration of this
Contract that BMS may request.

The MCO must provide, and cause its Subcontractors to provide, BMS and its authorized agents
with reasonable access to any records, books, documents, papers, and files the MCO and its
Subcontractors maintain for the purposes of this Contract. BMS and its authorized agents will
request access in writing except in cases of suspected fraud, waste, and abuse. The MCO and its
Subcontractors must make all requested medical records available within ten (10) business days
of BMS’ request.

Any Subcontract with an approved MCO Subcontractor must include a provision specifically
authorizing maintenance and examination of records in accordance with the terms set forth in
this Section.

8.4 Audit Accounting and Retention of Records

BMS may, at its option, conduct an audit of the MCO’s and its Subcontractors’ operations as
they pertain to services and recoveries pursuant to the contracted services.
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The MCO and its Subcontractors, for purposes of audit, must provide the State of West Virginia,
the Secretary of the U.S. Department of Health and Human Services, the OIG, the Comptroller
General and his/her designees, and any other legally authorized governmental entity or their
authorized agents access to all the MCO and its Subcontractors’ materials and information
pertinent to the services provided under this Contract, at any time, until the expiration of ten (10)
years from the completion date of this Contract as extended, or from the date of completion of
any audit, whichever is later. The MCO agrees to comply with the provisions of Section 1861
M)(D)(D) of the Social Security Act, as amended, governing the maintenance of documentation to
verify the cost of services rendered under this Contract. The MCO and its Subcontractors agree
that authorized State representatives including, but not limited to, BMS personnel, the State
Auditor, and other State and/or any applicable Federal agencies providing funds will have access
to and the right to examine the items listed above during the Contract period and during the ten-
year post-Contract period, or until final resolution of all pending audit questions and litigation.
During the Contract period, access to these items will be provided to BMS or its designee at all
reasonable times. This may require the identification and collection of data for use by medical
audit personnel. During the ten (10) year post-Contract period, delivery of and access to the
listed items will be at no cost to the State.

The State and its authorized agents may record any information and make copies of any
materials maintained for the purposes of this Contract necessary for the audit, except enrollee
and provider quality assurance and quality improvement records when confidentiality is
protected by law.

Any Subcontract with an approved MCO Subcontractor must include a provision specifically
authorizing audits in accordance with the terms set forth in this Section.

8.4.1 Accounting

The MCO and its Subcontractors must maintain accounting records relating to the performance
of the Contract. These accounting records must be maintained in accordance with the statutory

basis of accounting.
8.4.2 Separate Accounting Records

The MCO and its Subcontractors must maintain separate books, records, documents, files and
other evidence pertaining to the administrative costs and expenses of the Contract to the extent
and in such detail as must properly reflect all revenues and all costs of whatever nature for which
reimbursement is claimed under the provisions of the Contract. All such documents must be
made available to BMS or its designee at its request and must be clearly identifiable as pertaining
to the Contract.

8.4.3 Retention of Records

All financial and programmatic records, supporting documents, files, statistical records, and
other records of enrollees, which are required to be maintained by the terms of this Contract,
must be retained for at least ten (10) years from the date of expiration or until any on-going
audits have been settled, if longer. If any litigation, claim, negotiation, audit, or other action
involving the records has been started before the expiration of the ten-year period, the records
miust be retained until completion of the action and resolution of all issues which arise from it, or
until the end of the regular ten (10) year period, whichever is later. The MCO and its
Subcontractors agree to retain the source records for its data reports for a minimum of ten (10)

47



years and must have written policies and procedures for storing this information. The record
retention policy is for all documentation, including but not limited to, enrollee grievance and
appeal records in 42 CFR §438.416, base data in 42 CFR §438.5(c), MLR reports in 42 CFR
§438.8(k), and the data, information and documentation specified in 42 CFR §438.604,
§438.606, §438.608, and §438.610. The State, CMS, the OIG, the Comptroller General and their
designees have the right to audit records or documentations of the MCO for the ten (10) year
period from the final date of the contract period or from the completion of any audit, whichever
is later.

8.5 Subcontracts

The MCO may enter into a Subcontract agreement to fulfill the requirements of this Contract.
Subcontracts must comply with the requirements of 42 CFR §434.6 and 42 CFR §438.230. Prior
to delegating functions of the Contract, the MCO must evaluate the Subcontractor’s ability to
perform the functions.

All Subcontracts must be in writing and include the ability for the MCO to revoke the
Subcontract or impose sanctions if the Subcontractor’s performance is inadequate. The MCO
must provide BMS or its authorized agents the right to examine any current or former
Subcontract and all Subcontractor records relating to this Contract at any time. A Subcontract, or
any other agreement in which the MCO receives rebates, recoupments, discounts, payments,
incentives, fees, free goods, bundling arrangements, or any other consideration from a
Subcontractor or any other third party as related to this Contract must be in writing and agreed
upon in compliance with the MCO’s Contract obligations. The MCO must allow the State, CMS,
the OIG, the Comptroller General, and their designees or its authorized agents to examine the
Subcontractor agreement and all related records, including the ability to inspect and audit any
records or documents.

The MCO Subcontract agreement must include any applicable requirements of this Contract that
are appropriate to the services being provided and must assure that all delegated duties under the
Subcontract are performed to the same extent as if such were performed by the MCO.
Subcontracts must not terminate legal liability of the MCO under this Contract including but not
limited to Article II, Section 6 of this Contract. BMS reserves the right to review all Subcontracts
and/or any significant modifications to previously approved Subcontracts. The MCO is required
to submit utilization review and claims processing Subcontracts ninety (90) calendar days prior
to the effective date of the Subcontract for BMS review and approval.

The MCO may not modify, convey, sell, transfer, assign, delegate, or otherwise dispose of the
Contract or any portion thereof or of any right, title, or interest therein without the prior written
consent of BMS. This provision includes reassignment of the Contract due to change in
ownership of the MCO. BMS in its discretion may grant such written approval of an assignment,
transfer, delegation, or Subcontract, provided, however, that this paragraph may not be construed
to grant the MCO any right to such approval. This paragraph may not be construed as restricting
the MCO from entering into contracts with participating providers to provide health care services
to plan enrollees.

BMS reserves the right to require the replacement of any Subcontractor found by BMS to be
unacceptable and unable to meet the requirements of the Contract and to object to the selection
of a Subcontractor. BMS reserves the right to require the CAP for any Subcontractor found by
BMS to be unable to meet the requirements of this Contract.
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BMS reserves the right to disallow a proposed subcontracting arrangement if the proposed
Subcontractor has been formally restricted from participating in a federal entitlement program
(i.e., Medicare, Medicaid).

The MCO must submit a report listing each Subcontract, Subcontractor name, Subcontract
effective dates and functions by July 1 of every year to BMS.

The requirements of this Section do not apply to Subcontracts entered into for the provision of
any of the following: utilities (e.g., water, electricity, telephone, Internet), mail/shipping, office
space, or computer hardware.

The MCO’s Subcontract agreement must require a written notice of intent to be furnished by the
MCO or its Subcontractor in case of the Subcontract termination for any reason. A written notice
of intent must be given within the following timeframes:

¢ Ninety (90) calendar days prior to the termination date of a Subcontract for systems
operations or reporting;

¢ Thirty (30) calendar days prior to the termination date of a Subcontract for administrative
services; and

e Thirty (30) calendar days prior to the termination date of any other Subcontract.

A written notice of intent is not required in case of a serious breach of a Subcontract. The MCO
must provide BMS with a written notification no later than three (3) business days if a serious
breach of a Subcontract occurs.

The MCO must provide BMS with a written notification no later than five (5) business days after
receiving a written notice from a Subcontractor or giving a notice to Subcontractor of the intent
to terminate a Subcontract for any reason.

Subcontracts must provide that all information that is obtained through performance under this
Contract, including, but not limited to, information relating to applicants or enrollees of BMS
programs, is confidential to the extent that confidential treatment is provided under state and
federal law, rules, and regulations.
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